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VETERANS  HEALTH-CARE  AMENDMENTS  OF  1992 


June  26,  1992. — Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  Montgomery,  from  the  Committee  on  Veterans'  Affairs, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  5192] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Veterans'  Affairs,  to  whom  was  referred  the 
bill  (H.R.  5192),  to  amend  title  38,  United  States  Code,  to  make  im- 
provements to  veterans  health  programs,  having  considered  the 
same,  reports  favorably  thereon  with  amendments,  by  unanimous 
vote,  and  recommends  that  the  bill  as  amended  do  pass. 

The  amendments  (stated  in  terms  of  the  page  and  line  numbers 
of  the  introduced  bill)  are  as  follows: 

Page  2,  line  5,  strike  out  "720B"  and  insert  in  lieu  thereof 
"1720B". 

Page  4,  line  4,  strike  out  "and". 

Page  4,  after  line  4,  insert  the  following: 

(B)  by  striking  out  "veterans"  in  subsection  (h)(1)(B)  and  in- 
serting in  lieu  thereof  "VA  beneficiary";  and 

Page  4,  line  5,  strike  out  "(B)"  and  insert  in  lieu  thereof  "(C)". 

Page  4,  strike  out  line  14  and  all  that  follows  through  line  8  on 
page  6  and  insert  in  lieu  thereof  the  following: 

(b)  Recovery  of  Medicare  Supplemental  Insurance. — (1)  Sub- 
section (i)(l)(A)  of  section  1729  is  amended  by  inserting  ",  including 
a  medicare  supplemental  insurance  policy,"  after  "arrangement". 

(2)  The  Secretary  of  Veterans  Affairs  shall  compile  a  list  of  the 
names  of  each  person  that  issues  (or  has  issued)  a  medicare  supple- 
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mental  insurance  policy  and  from  which  the  Secretary  has  recov- 
ered the  cost  of  care  or  services  under  section  1729  of  title  38, 
United  States  Code,  before  June  1,  1992,  by  reason  of  the  treatment 
of  such  medicare  supplemental  insurance  policy  as  a  health-plan 
contract  under  such  section.  The  Secretary  shall  submit  the  list  to 
the  Committees  on  Veterans'  Affairs  of  the  Senate  and  House  of 
Representatives  as  expeditiously  as  possible  after  the  date  of  the 
enactment  of  this  Act. 

(3)  The  amendment  made  by  paragraph  (1)  shall  apply  as  if  in- 
cluded in  the  enactment  of  section  19013  of  Public  Law  99-272  (100 
Stat.  382). 

(4)  No  recovery  or  collection  under  section  1729  of  title  38, 
United  States  Code,  of  the  cost  of  furnishing  any  care  or  service 
under  chapter  17  of  such  title  that  is  furnished  after  September  30, 
1993,  may  be  made  with  respect  to  a  medicare  supplemental  insur- 
ance policy  from  a  person  that  is  not  named  on  the  list  submitted 
pursuant  to  paragraph  (2). 

(c)  Use  of  Funds  Recovered  From  Third  Parties. — (1)  Section 
1729(g)  is  amended  by  adding  at  the  end  of  paragraph  (3)  the  fol- 
lowing new  subparagraph: 

"(C)  Payments  for  (i)  the  purchase  of  needed  medical  equip- 
ment, and  (ii)  such  other  purposes  as  may  be  specifically  au- 
thorized by  law.". 

(2)  Such  section  is  further  amended  by  adding  at  the  end  the  fol- 
lowing new  paragraph: 

"(5)  The  Secretary  shall  prescribe  regulations  for  the  allocation 
to  the  medical  centers  of  the  Department  of  funds  for  the  purposes 
of  paragraph  (3)(C).  Those  regulations  shall  be  designed  to  provide 
incentives  to  directors  of  medical  centers  to  increase  the  recoveries 
and  collections  under  this  section  by  requiring  that  20  percent  of 
those  funds  be  made  available  directly  to  the  medical  centers  at 
which  such  recoveries  and  collections  have  been  at  above  average 
levels.  The  remaining  80  percent  of  those  funds  shall  be  allocated 
as  the  Secretary  considers  appropriate.". 

(3)  (A)  The  total  amount  spent  under  paragraph  (3)(C)  of  section 
1729(g)  of  title  38,  United  States  Code,  as  added  by  paragraph  (1), 
during  fiscal  year  1993  and  the  first  quarter  of  fiscal  year  1994  may 
not  exceed  the  amount  determined  under  subparagraph  (B).  Any  of 
such  amount  spent  during  the  first  quarter  of  fiscal  year  1994  shall 
be  attributed  to  collections  and  recoveries  under  section  1729  of 
such  title  during  fiscal  year  1993  (rather  than  fiscal  year  1994)  and 
shall  not  be  considered  for  purposes  of  section  1729(g)(4)  of  such 
title  to  have  been  in  the  fund  on  September  30,  1993. 

(B)  The  amount  referred  to  in  the  first  sentence  of  subparagraph 
(A)  is  the  sum  of — 

(i)  the  amount  (if  any)  by  which — 

(I)  the  amount  in  the  Department  of  Veterans  Affairs 
Medical-Care  Cost  Recovery  Fund  attributable  to  the  re- 
covery or  collection  during  fiscal  year  1993  of  the  reasona- 
ble cost  of  care  and  services  by  reason  of  the  operation  of 
section  1729  of  title  38,  United  States  Code  (other  than  any 
amount  recovered  or  collected  under  medicare  supplemen- 
tal insurance  policies  from  issuers  of  those  policies  who 
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are  not  named  on  the  list  submitted  pursuant  to  subsec- 
tion (b)(2)),  is  in  excess  of 
(II)  the  1992  CBO  baseline;  and 
(ii)  the  amount  in  that  Fund  attributable  to  the  recovery 
during  fiscal  year  1993  of  the  reasonable  cost  of  care  and  serv- 
ices under  medicare  supplemental  insurance  policies  from  issu- 
ers of  those  policies  who  are  not  named  on  the  list  submitted 
pursuant  to  subsection  (b)(2). 
(C)  For  purposes  of  subparagraph  (B)(i),  the  term  "1992  CBO 
baseline"  means  the  amount  that  was  estimated  by  the  Congres- 
sional Budget  Office  in  February  1992  to  be  the  total  amount  that 
would  be  recovered  or  collected  during  fiscal  year  1993  by  reason  of 
the  operation  of  section  1729  of  title  38,  United  States  Code. 

(4)  Except  as  provided  in  paragraph  (3),  no  amount  may  be  spent 
under  paragraph  (3)(C)  of  section  1729(g)  of  title  38,  United  States 
Code,  as  added  by  paragraph  (1),  during  fiscal  years  1994  and  1995. 

(5)  Section  1729(g)(4)  is  amended  by  adding  at  the  end  the  follow- 
ing new  sentence:  "This  paragraph  shall  not  apply  with  respect  to 
balances  in  the  Fund  on  September  30  for  any  fiscal  year  after 
fiscal  year  1995.". 

Page  8,  line  24,  strike  out  "pay". 

Page  9,  line  6,  strike  out  "pay". 

Page  9,  line  7,  insert  a  period  after  "senior  grade". 

Page  9,  strike  out  lines  8  through  10. 

Page  9,  beginning  on  line  11,  strike  out  "qualifications"  and 
insert  in  lieu  thereof  "qualification". 

Page  11,  line  2,  strike  out  "this  section"  and  insert  in  lieu  there- 
of "subsections  (a),  (b),  and  (c)". 

At  the  end  of  the  bill,  add  the  following  new  section: 

SEC.  7.  USE  OF  TOBACCO  PRODUCTS  IN  DEPARTMENT  FACILITIES. 

(a)  In  General. — Each  veteran  who  is  a  patient  or  resident  in  a 
facility  of  the  Department  of  Veterans  Affairs  shall  have  the  right 
(consistent  with  medical  requirements  and  limitations)  to  purchase 
and  use  tobacco  products. 

(b)  Implementation. — In  order  to  implement  this  section,  the 
Secretary  of  Veterans  Affairs  shall  ensure  that  (consistent  with 
medical  requirements  and  limitations) — 

(1)  each  facility  of  the  Department  that  maintains  a  commis- 
sary or  canteen  (A)  shall  make  available  through  the  commis- 
sary or  canteen  tobacco  products,  and  (B)  shall  assure  that 
each  patient  or  resident  shall  have  the  opportunity  to  purchase 
tobacco  products  from  that  commissary  or  canteen;  and 

(2)  each  facility  of  the  Department  shall  maintain  a  suitable 
indoor  patient  smoking  area  and  provide  access  to  that  area 
for  patients  or  residents  who  desire  to  use  tobacco  products. 

(c)  Applicability. — This  section  applies  with  respect  to  the  De- 
partment of  Veterans  Affairs  medical  centers,  nursing  homes,  and 
domiciliaries. 

(d)  Report  to  Congress. — Not  later  than  120  days  after  the  date 
of  the  enactment  of  this  Act,  the  Secretary  of  Veterans  Affairs 
shall  submit  to  the  Committees  on  Veterans  Affairs  of  the  Senate 
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and  House  of  Representatives  a  report  on  the  implementation  of 
this  section,  including  a  description  of  the  steps  taken  at  each  facil- 
ity of  the  Department  to  achieve  compliance. 

Introduction 

On  April  29,  1992,  the  Subcommittee  on  Hospitals  and  Health 
Care  held  a  hearing  on  a  legislative  proposal  which  subsequently 
was  introduced  as  H.R.  5192. 

Testimony  was  received  from  Dr.  James  W.  Holsinger,  Chief 
Medical  Director,  Department  of  Veterans  Affairs;  Ms.  Vernice 
Ferguson,  Assistant  Chief  Medical  Director  for  Nursing  Programs; 
Mr.  James  A.  Christian,  Director  of  the  VA  Medical  Center,  Ashe- 
ville,  NC;  Mr.  Ronald  E.  Cowles,  Deputy  Assistant  Secretary  for 
Personnel  &  Labor  Relations;  Dr.  Jack  O.  Lanier,  Principal  Assist- 
ant Secretary  of  Defense  for  Health  Affairs;  Ms.  Bette  L.  Davis, 
R.N.,  President,  Nurses  Organization  of  Veterans  Affairs;  Mr. 
Franklin  Oliver,  R.N.,  Member,  American  Nurses  Association;  Mr. 
Frank  Buxton,  Deputy  Director,  National  Veterans  Affairs  and  Re- 
habilitation Commission,  The  American  Legion;  Mr.  Robert  Skor- 
nik,  Associate  Legislative  Director,  Paralyzed  Veterans  of  America; 
Mr.  Dennis  Cullinan,  Assistant  Director,  National  Legislative  Serv- 
ice, Veterans  of  Foreign  Wars;  Mr.  Michael  F.  Brinck,  National 
Legislative  Director,  AMVETS;  Mr.  David  W.  Gorman,  Assistant 
National  Legislative  Director  for  Medical  Affairs,  Disabled  Ameri- 
can Veterans;  Mr.  Tom  Miller,  Director,  Governmental  and  Com- 
munity Relations,  Blinded  Veterans  Association;  Col.  Frank  G. 
Rohrbough,  Deputy  Director  of  Government  Relations,  The  Retired 
Officers  Association;  Col.  Charles  Partridge,  Legislative  Counsel, 
National  Association  for  Uniformed  Services;  and,  Col.  Erik  G. 
Johnson,  Director  of  Legislative  Affairs,  Association  of  the  U.S. 
Army. 

On  May  20,  1992,  the  Subcommittee  recommended  H.R.  5192  to 
the  full  Committee  and  on  May  28,  the  full  Committee  ordered 
H.R.  5192,  as  amended,  reported  to  the  House  by  a  vote  of  32  to  0. 

Summary 

H.  R.  5192,  as  amended,  would: 

I.  Provide  ongoing  authority  for  the  Respite  Care  Program. 

2.  Extend  the  Health  Professional  Scholarship  Program  from 
September  30,  1992  until  September  30,  1994,  and  the  authorization 
for  appropriations  for  the  State  Home  Construction  Program  from 
September  30,  1992  until  September  30,  1996. 

3.  Provide  that  a  veteran's  participation  in  a  VA-approved  thera- 
peutic-work program,  and  such  veteran's  receipt  of  funds  for  such 
participation,  shall  not  be  a  basis  for  denial  or  discontinuation  of  a 
rating  of  total  disability  for  purposes  of  pension  or  compensation. 

4.  Permit  the  VA  to  recover  from  third-party  insurers  the  cost  of 
medical  care  furnished  CHAMPVA  beneficiaries  after  date  of  en- 
actment of  this  Act. 

5.  Clarify  the  VA's  authority  to  collect  from  Medicare  supple- 
mental (so-called  "medi-gap")  insurance  policies  for  the  cost  of  care 
furnished  on  or  after  April  7,  1986  for  non-service-connected  dis- 
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abilities.  No  recovery  under  this  specific  authority  may  be  made  for 
care  or  services  furnished  after  September  30,  1993. 

6.  Authorize  the  availability  to  VA  of  funds  from  the  Medical- 
Care  Cost  Recovery  Fund  of  any  amount  recovered  in  fiscal  year 
1993  in  excess  of  that  estimated  in  the  CBO  baseline  for  that  fiscal 
year,  plus  the  amount  attributable  to  the  enactment  of  explicit  au- 
thority to  collect  from  medi-gap  insurance.  Eighty  percent  of  the 
sum  of  those  amounts  shall  be  available  to  pay  for  the  procurement 
of  medical  equipment.  The  Secretary  shall  make  the  remaining  20 
percent  available  directly  to  medical  centers  for  such  purposes  as 
the  director  determines  necessary.  Recipient  facilities  shall  be 
those  at  which  recoveries  and  collections  have  been  at  above  aver- 
age levels;  the  allocation  of  those  monies  shall  be  based  on  a  meth- 
odology which  encourages  increased  third-party  recoveries.  The 
measure  would  also  provide  that  after  fiscal  year  1995,  third-party 
collections  would  be  available  for  purchasing  needed  medical  equip- 
ment and  for  any  other  purpose  specifically  authorized  by  law. 
Twenty  percent  of  those  funds  would  be  available  directly  to  VA 
medical  centers  under  the  methodology  described  above. 

7.  Require  a  peer  review  process  for  the  establishment  of  new 
Geriatric  Research,  Education,  and  Clinical  Centers. 

8.  Establish  a  new  Assistant  Director  grade  in  the  Nurse  Sched- 
ule so  that  the  system  would  have  five  grades:  Entry  grade,  Inter- 
mediate grade,  Senior  grade,  Assistant  Director  grade;  and,  Direc- 
tor grade. 

9.  Permit  the  Secretary  to  increase  the  rate  of  basic  pay  of  a 
nurse  serving  in  the  Chief  Nurse  position  at  a  facility  to  a  rate  of 
basic  pay  not  exceeding  six  percent  greater  than  the  rate  of  basic 
pay  applicable  to  any  subordinate  nurse  at  the  facility. 

10.  Provide  that  in  the  case  of  an  employee  whose  transfer  to  an- 
other health-care  facility  is  at  the  request  of  the  Secretary,  the  Sec- 
retary may  provide,  for  at  least  the  first  year  following  such  trans- 
fer, that  the  employee  shall  be  paid  at  a  rate  of  basic  pay  up  to  the 
rate  applicable  to  such  employee  before  the  transfer,  if  the  VA  de- 
termines such  rate  of  pay  is  necessary  to  fill  the  position. 

11.  Require  the  Secretary  to  conduct  a  review  of  the  qualification 
standards  used  for  nursing  personnel  at  Department  health-care  fa- 
cilities and  the  relationship  between  those  standards  and  the  pay 
and  personnel  compression  of  nurses  in  the  Intermediate  grade  and 
Senior  grade.  Require  the  Secretary  to  revise  qualification  stand- 
ards based  upon  such  a  review  to  reflect  the  five  grade  levels  for 
nursing  personnel  and  to  reduce  the  pay  and  personnel  compres- 
sion of  nurses  in  the  Intermediate  and  Senior  grades. 

12.  Require  the  Secretary  to  conduct  a  review  of  the  process  for 
determining  the  rate  of  basic  pay  applicable  to  the  Chief  Nurse  po- 
sition and  submit  a  report  to  the  Committees  on  Veterans'  Affairs 
of  the  House  and  Senate  on  the  review  and,  if  necessary,  any  rec- 
ommendations for  corrective  action. 

13.  Require  the  Secretary  to  include  in  his  annual  report  on  VA 
nurse  pay  the  number  of  nurses,  shown  by  facility  and  covered  po- 
sition, who  are  on  pay  retention  or  in  the  top  step  of  any  grade; 
and  with  respect  to  such  employees,  comprehensive  information,  by 
facility,  as  to  whether  an  extension  of  the  pay  grades  was  sought 
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for  these  positions  and  whether  or  not  the  request  was  granted  or 
denied. 

14.  Provide  that  each  veteran  patient  or  resident  in  a  VA  medi- 
cal center,  nursing  home  or  domiciliary  shall  have  the  right  (con- 
sistent with  medical  requirements  and  limitations)  to  purchase  and 
use  tobacco  products. 

15.  Provide  that  each  VA  facility  which  maintains  a  commissary 
or  canteen  shall  make  available  through  the  commissary  or  can- 
teen tobacco  products  and  assure  that  each  patient  or  resident 
shall  have  the  opportunity  to  purchase  tobacco  products. 

16.  Provide  that  each  VA  medical  facility  shall  maintain  a  suita- 
ble indoor  patient  smoking  area. 

17.  Provide  that  the  Secretary  shall,  not  later  than  120  days 
after  enactment  of  this  Act,  submit  to  the  Committees  on  Veterans' 
Affairs  of  the  House  and  Senate  a  report  on  the  steps  taken  at 
each  facility  to  implement  paragraphs  14-16. 

Background  and  Discussion 

extension  of  expiring  authorities 

Respite  Care. — The  ultimate  goal  of  respite  care  is  to  help  indi- 
viduals with  serious  chronic  illnesses  remain  in  their  homes  as 
long  as  possible  before  having  to  resort  to  institutional  care.  It  is 
widely  agreed  that,  when  medically  feasible,  maintaining  a  person 
at  home  is  better  for  the  person's  overall  health  status  than  insti- 
tutional care  and  is  a  far  more  efficient  and  cost-effective  way  to 
meet  individuals'  health  care  needs.  Very  often  a  key  to  the  pa- 
tient being  able  to  remain  at  home  is  the  regular  availability  of  a 
spouse,  child,  or  other  relative  or  close  friend  of  the  patient  to  pro- 
vide meals,  homemaker,  and  other  personal  care  services  that, 
combined  with  outpatient  treatment,  home  health  services,  or 
other  sources  of  medical  attention,  meet  the  patient's  full  range  of 
needs.  Respite  care,  by  providing  scheduled  relief  for  the  primary 
provider  or  providers  of  personal  care,  makes  it  possible  to  main- 
tain the  person  in  need  of  care  at  home  for  a  longer  period  of  time 
or  indefinitely. 

Section  2(a)  of  the  reported  bill  would  amend  section  1720B  of 
title  38,  U.S.  Code,  to  provide  ongoing  authority  for  the  VA's  res- 
pite program,  which  now  expires  on  September  30,  1992.  Informa- 
tion provided  to  the  Committee  indicates  that  the  program  has 
been  beneficial  and  an  effective  mechanism  for  avoiding  institu- 
tionalization. There  is  no  significant  new  cost  associated  with  ex- 
tension of  the  program  and  the  VA  fully  supports  its  extension.  In 
addition,  VA  reports  that  the  average  per  diem  cost  of  providing 
respite  care  is  some  $70,  with  an  annual  per  patient  cost  of  ap- 
proximately $1,015.  Long-term  institutionalization,  in  contrast,  en- 
tails costs  per  patient  in  excess  of  $27,000. 

State  Veterans  Home  Grant  Program. — The  Department  of  Veter- 
ans Affairs  State  Home  Grant  Program  provides  grant  support  to 
assist  States  in  the  construction  or  acquisition  of  State  Home  facili- 
ties and  also  in  the  remodeling  of  existing  facilities.  The  VA  may 
provide  up  to  sixty-five  percent  of  the  cost  of  constructing  or  ac- 
quiring domiciliary  or  nursing  home  care  facilities  and  up  to  sixty- 
five  percent  of  the  cost  of  remodeling  existing  buildings  for  the  pro- 
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vision  of  domiciliary,  nursing  home  or  hospital  care  in  State 
homes.  This  program  has  been  very  successful  in  helping  to  meet 
veterans'  growing  need  for  long-term  care. 

The  State  Veterans  Home  Program  has  grown  from  eleven 
homes  in  eleven  States  in  1888  to  69  VA-recognized  homes  in  41 
States.  These  Homes  currently  have  over  20  thousand  VA  approved 
beds  and  in  fiscal  year  1991  provided  more  than  5  million  days  of 
care.  These  facilities  make  it  possible  to  provide  medical  care  to 
many  more  veterans  than  can  receive  care  in  VA  facilities,  while 
at  the  same  time,  doing  so  in  a  cost-effective  manner. 

Section  2(b)  of  the  reported  bill  would  amend  section  8133(a)  of 
title  38,  U.S.  Code,  by  extending  the  State  Home  Grant  Program 
for  four  years  through  September  30,  1996. 

Health  Professional  Scholarship  Program. — The  Health  Profes- 
sional Scholarship  Program  (HPSP)  was  first  established  in  1980  to 
help  address  a  shortage  of  registered  nurses  through  VA  provision 
of  scholarships  to  students  pursuing  nursing  careers.  The  program 
was  designed  in  response  to  two  emerging  problems  of  increasing 
gravity:  first,  a  national  shortage  of  qualified  health  care  profes- 
sionals and,  second,  VA's  difficulty  in  competing  effectively  with 
other  employers  for  nurses.  In  exchange  for  assistance  with  their 
education  and  training,  recipients  of  scholarships  under  this  pro- 
gram must  agree  to  an  obligated  period  of  employment  with  the 
VA. 

Under  Public  Law  100-322,  VA's  authority  under  the  HPSP  was 
expanded  to  allow  the  Department  to  make  awards  to  students  in 
additional  scarce  health  care  disciplines,  and  to  make  awards  to 
part-time  students.  This  change  generally  enhanced  the  Depart- 
ment's ability  to  recruit  and  retain  health  care  personnel. 

Section  2(c)  of  the  reported  bill  would  amend  section  7618  of  title 
38,  U.S.  Code,  by  extending  the  authority  for  this  program  for  two 
years  through  September  30,  1994. 

veterans'  earnings  under  state  home  work  programs 

Congress  has  long  viewed  VA's  incentive  work  therapy  and  com- 
pensated work  therapy  programs  as  valuable  components  of  its 
array  of  therapeutic  and  rehabilitative  activities  for  veteran  pa- 
tients. The  "work"  experiences  in  which  these  patients  participate 
provide  both  a  clinical  opportunity  to  evaluate  the  patients'  physi- 
cal and  mental  capacities  for  work  and  encouragement  for  the  de- 
velopment of  good  work  habits — emphasizing  attendance,  reliabil- 
ity, productivity,  and  personal  responsibility. 

Consistent  with  its  recognition  of  the  value  of  these  programs, 
Congress  has  treated  these  "work-for-pay"  activities  very  different- 
ly from  conventional  employment.  It  has  provided,  for  example, 
that  such  patients  are  not  considered  employees  of  the  United 
States  (38  U.S.C.  1718(a)).  Further,  recognizing  the  therapeutic 
value  of  a  work  regimen  with  monetary  incentives,  Congress  has 
also  provided  that  neither  a  veteran's  participation  in  incentive  or 
compensated  work  therapy,  nor  a  veteran's  receipt  of  monies  based 
on  that  participation,  may  be  considered  as  a  basis  for  denying  or 
discontinuing  a  total  disability  rating  for  purposes  of  VA  compen- 
sation or  pension  (38  U.S.C.  1718(f)). 
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It  has  come  to  the  Committee's  attention  that  VA  does  not  inter- 
pret the  provisions  of  section  1718(f)  as  applying  to  work-for-pay 
programs  in  State  Veterans  Homes.  Both  the  Director  of  the  Cali- 
fornia Department  of  Veterans  Affairs,  in  a  letter  of  February  21, 
1992,  and  the  National  Association  of  State  Veterans  Homes  at  its 
annual  meeting,  highlighted  the  impact  of  that  VA  determination. 
The  California  Department  cited  the  damage  its  home's  Member 
Helper  Program  could  suffer.  Of  250  members  in  the  program.  124 
are  recipients  of  VA  pension.  Of  those,  73  would  lose  some  or  all  of 
their  pension  income.  The  Director  projected  that,  as  a  result,  some 
members  would  not  continue  in  the  program.  But  even  if  all  con- 
tinued, their  reduced  income  would  result  in  the  Home's  losing 
more  than  $191  thousand  in  fees  the  Home  receives  from  its  mem- 
bers. Overall,  25  States  have  similar  work  for  pay  programs,  ac- 
cording to  the  Association,  and  it  foresees  similar  problems. 

As  noted  by  the  VA  in  its  April  29  testimony,  loss  of  earnings  as 
a  result  of  participating  in  a  rehabilitative  program  i ' would  serve 
as  a  disincentive  for  entering  or  continuing  the  program  and  would 
therefore  defeat  the  program's  therapeutic  purpose.  Further,  reduc- 
tion or  termination  of  VA  benefits  as  a  result  of  earnings  from  the 
program  might  decrease  a  veteran's  motivation.  For  these  reasons, 
it  is  logical  to  treat  State  rehabilitative  programs  in  the  same  way 
that  similar  VA  programs  are  treated."  Section  3  of  the  bill  would 
do  so.  It  would  amend  section  1718(f)  of  title  38,  U.S.  Code,  to  treat 
VA-approved  State  home  work-for-pay  programs  in  the  same 
manner  as  VA's  own  work  therapy  programs  for  purposes  of  bene- 
fits adjudication. 

MEDICAL  CARE  COST  RECOVERY 

Congress,  in  1981,  authorized  the  United  States  under  38  U.S.C. 
section  629  to  recover  from  a  third  party  the  reasonable  costs  of 
VA-furnished  care  or  services  for  non-service-connected  disabilities 
in  cases  where  the  veteran  would  be  eligible  to  receive  compensa- 
tion for  that  care  from  a  third  party  if  the  VA  had  not  provided 
the  care.  Such  recoveries  were  authorized,  for  example,  in  connec- 
tion with  disabilities  covered  under  workers'  compensation  laws, 
under  automobile  "no-fault"  accident  insurance  laws,  and  under 
State  "victims-of-crime"  acts. 

Congress  amended  those  provisions  in  1986  with  the  enactment 
of  section  19013(a)  of  Public  Law  99-272.  With  that  amendment, 
Congress  substantially  revised  section  629  and  broadened  the  au- 
thority of  the  United  States.  In  essence,  the  1986  amendment 
added  authority  for  the  Government  to  recover  from  a  third  party 
under  a  health-plan  contract  the  reasonable  costs  of  care  or  serv- 
ices for  a  non-service-connected  disability  of  a  veteran  to  the  extent 
that  the  veteran,  or  the  provider  of  care  or  services,  would  be  eligi- 
ble for  such  payment  if  the  care  or  services  had  not  been  furnished 
by  an  agency  of  the  United  States.  (Section  629  was  subsequently 
recodified  as  section  1729.)  Congress  defined  the  term  "health-plan 
contract"  broadly  as  "an  insurance  policy  or  contract,  medical  or 
hospital  service  agreement,  membership  or  subscription  contract, 
or  similar  arrangement,  under  which  health  services  for  individ- 
uals are  provided  or  the  expenses  of  such  services  are  paid."  In 
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fiscal  year  1992,  the  Department  expects  to  recover  over  $400  mil- 
lion under  this  authority,  principally  under  health  plan  contracts. 

Recovery  for  the  Cost  of  Care  Furnished  to  CHAMPVA  Beneficiaries 

Existing  law  authorizes  recoveries  as  to  care  or  services  provided 
to  "a  veteran".  Under  section  1713  of  title  38,  United  States  Code, 
however,  VA  has  authority  to  provide  care  in  VA  facilities  to  cer- 
tain dependents  or  survivors  of  veterans.  Such  care  is  provided 
under  the  Civilian  Health  and  Medical  Program  of  the  VA 
(CHAMPVA).  In  its  efforts  to  contain  the  costs  under  that  pro- 
gram, VA  has  moved  to  increase  its  reliance  on  providing  care  and 
services  to  CHAMPVA  beneficiaries  in  VA  facilities,  in  accordance 
with  authority  provided  in  subsection  (b)  of  section  1713.  Where 
CHAMPVA  beneficiaries  have  health  care  insurance  coverage, 
VA's  authority  to  collect  for  the  cost  of  care  furnished  such  persons 
should  be  no  less  than  for  care  furnished  a  veteran.  Section  4(a)  of 
the  reported  bill,  accordingly,  substitutes  the  phrase  "VA  benefici- 
ary" for  the  word  "veteran"  and  defines  the  term  to  mean  a  veter- 
an or  a  person  eligible  for  care  under  section  1713  of  title  38,  U.S. 
Code. 

Recovery  under  Medicare  Supplemental  Insurance  Policies 

In  expanding  VA's  authority  to  collect  from  third  party  payors  in 
connection  with  care  and  services  furnished  veterans,  Congress 
made  clear  in  Public  Law  99-272  and  in  the  legislative  history  of 
that  law  that  the  United  States  should  be  able  to  recover  costs  of  a 
veteran's  non-service-connected  care  whenever  a  veteran  would 
have  entitlement  to  payment  or  reimbursement  by  a  third  party 
for  care  furnished  in  a  non-federal  hospital.  This  anti-discrimina- 
tion law  specifically  strikes  down,  at  section  1729(f)  of  title  38,  U.S. 
Code,  any  contract  provision  that  would  operate  to  prevent  recov- 
ery or  collection  by  the  United  States. 

VA's  efforts  to  implement  and  affect  recoveries  under  section  629 
(recodified  as  section  1729)  have  met  great  resistance  on  the  part  of 
some  insurers  where  VA  has  sought  to  collect  under  Medicare  sup- 
plemental policies.  A  Medicare  supplemental  policy  is  a  health  in- 
surance policy  or  other  health  benefit  plan  offered  by  a  private 
entity  to  individuals  who  are  entitled  to  Medicare,  which  provides 
reimbursement  for  expenses  incurred  for  services  that  are  Medi- 
care approved,  but  are  not  reimbursable  because  of  deductibles,  co- 
insurance amounts,  or  other  limitations.  (42  U.S.C.  section  1395ss.) 

Many  insurers  which  offer  these  so-called  "medi-gap"  plans  reim- 
burse VA,  including  Blue  Cross  and  Blue  Shield  plans  in  19  states 
and  the  District  of  Columbia.  However,  VA  has  met  strong  opposi- 
tion to  payment  from  many  insurers  throughout  the  United  States. 
As  a  result  of  the  difficulty  VA  has  experienced  in  its  efforts  to  col- 
lect from  certain  medi-gap  insurers,  the  Department  of  Justice 
filed  suits  against  medi-gap  insurance  carriers  in  Maryland,  Penn- 
sylvania and  Alabama. 

All  three  Federal  District  Courts  have  issued  decisions  on  these 
cases  granting  the  Government's  motions  for  summary  judgment, 
and  holding  that  the  United  States  is  entitled  under  38  U.S.C.  sec- 
tion 1729  to  recover  under  Medicare  supplemental  contracts.  U.S. 
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v.  Blue  Cross  and  Blue  Shield  of  Maryland,  No.  Y-90-2653  (D.  Md., 
May  14,  1992);  U.S.  v.  Blue  Cross  and  Blue  Shield  of  Alabama,  No. 
91-L-0443-S  (N.D.  AL,  May  13,  1992);  and  U.S.  v.  Capital  Blue 
Cross,  No.  1:  CV-91-0686  (M.D.  Pa.,  June  5,  1992).  In  so  ruling,  the 
courts  rejected  the  insurers'  contention  that  since  VA  hospitals 
cannot  receive  benefits  from  Medicare  the  Government  is  owed 
nothing.  The  Maryland  court,  for  example,  found  that  contention 
to  be  "without  merit",  and,  citing  definitional  provisions  and  appel- 
late precedents,  concluded  that  "Congress  clearly  intended  Section 
1729  to  apply  to  Medicare  Supplemental  Contracts."  The  Alabama 
court,  similarly,  found  that  "despite  disingenuous  contentions  to 
the  contrary,  it  is  obvious  that  the  Blue  Cross  Medigap  policy  is  a 
health  plan  contract",  and  that  if  the  veterans  had  been  rendered 
care  and  services  in  a  participating  hospital  they  would  have  been 
eligible  to  receive  payment  for  the  deductibles  and  coinsurance 
under  their  policies.  "Hence  under  the  provisions  of  38  U.S.C. 
1729(a)(1),  the  United  States  is  entitled  to  recover  therefor." 

On  April  29,  1992,  the  Committee  heard  testimony  on  several 
proposals  including  a  provision  in  one  of  its  draft  bills  to  amend 
section  1729  to  clarify  and  make  explicit  that  VA  has  authority  to 
recover  under  Medicare  Supplemental  Policies.  The  legislation 
would  make  the  provision  effective  as  of  the  effective  date  of  the 
changes  made  by  P.L.  99-272  authorizing  VA  to  collect  under 
health  plan  contracts.  Such  retroactivity  is  consistent  both  with 
the  intent  of  the  third  party  reimbursement  provisions  of  P.L.  99- 
272  and  with  the  fact  that  many  insurers  who  offer  medi-gap  plans 
have  long  been  reimbursing  VA  under  existing  law.  Representa- 
tives of  the  insurance  industry,  while  having  declined  the  invita- 
tion to  testify  on  the  draft  legislation,  submitted  statements  for  the 
record  strongly  opposing  the  legislation.  Subsequently,  both  the 
Committee  and  individual  members  have  received  additional  corre- 
spondence from  industry  representatives.  That  correspondence  con- 
tinued to  represent — without  in  any  way  acknowledging  Federal 
court  decisions  to  the  contrary — that  the  VA  does  not  currently 
have  the  authority  to  recover  such  payments  from  private  Medi- 
care supplemental  policies.  It  is  apparent  that  the  response  of  the 
courts  has  not  altered  the  carriers'  resistance  to  VA  collection  ef- 
forts, and  that  clarifying  legislation  is  necessary. 

Section  4(b)  of  the  bill,  accordingly,  would  amend  section  1729  to 
make  explicit  the  Government's  authority — already  in  law— to  re- 
cover under  Medicare  Supplemental  Policies.  The  provisions  of 
both  the  draft  bill  discussed  at  the  April  29,  1992  hearing  and  H.R. 
5192,  as  introduced,  were  drafted  to  address  directly  arguments  ad- 
vanced by  insurers  in  litigation.  (For  example,  H.R.  5192,  as  intro- 
duced, included  language  stating  that  "Department  facilities  and 
personnel  shall  be  deemed  to  be  medicare-participating  providers".) 
Since  the  hearing  on  this  legislation,  all  three  Federal  District 
Courts  which  have  considered  the  question  have  issued  decisions 
which  accurately  reflect  the  intent  of  this  Committee  and  the  Con- 
gress in  enacting  P.L.  99-272.  The  well-reasoned  opinions  issued  in 
these  cases  dispel  any  question  regarding  VA's  authority  to  recover 
under  medi-gap  policies.  In  light  of  those  decisions,  with  which  the 
Committee  agrees  entirely,  the  Committee  has  amended  section 
4(b)  of  H.R.  5192.  As  amended,  the  pertinent  provision  would 
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simply  amend  section  1729(i)(l)(A)  to  provide  that  the  term  "health- 
plan  contract"  includes  a  medicare  supplemental  insurance  policy. 
The  Committee's  intent  remains  the  same,  and  the  import  of  its 
language  is  unchanged.  However,  in  light  of  the  recent  Federal  Dis- 
trict Court  decisions  which  upheld  the  right  of  the  United  States  to 
recover  from  these  policies  under  existing  law,  the  Committee  be- 
lieves it  is  unnecessary  to  deem  VA  facilities  as  medicare-partici- 
pating providers  and  services  furnished  by  the  Department  as  Med- 
icare-covered services.  That  is,  the  reported  bill  makes  explicit  the 
authority  of  the  United  States  to  recover  under  Medicare  Supple- 
mental Policies,  and  makes  that  amendment  applicable  as  if  in- 
cluded in  P.L.  99-272.  Thus  the  Committee's  adoption  of  a  defini- 
tional provision  in  the  reported  bill  in  lieu  of  the  proposed  amend- 
ment to  section  1729(a)  in  H.R.  5192,  as  introduced,  should  not  be 
read  to  reflect  any  substantive  change. 

Just  as  insurers  have  been  silent  with  respect  to  judicial  rejec- 
tion of  their  position,  industry  representatives  have  failed  to  ac- 
knowledge that  carriers  have  been  paid  a  premium  to  assume  risks 
set  forth  in  their  contract  with  insured  veterans,  and  that  this  leg- 
islation merely  requires  the  carriers  to  honor  the  contract  obliga- 
tions for  which  they  have  received  premiums.  Instead,  the  Commit- 
tee is  urged  to  provide  carriers  a  windfall  by  confining  any  legisla- 
tion to  a  prospective  effect. 

Insurers  continue  to  argue,  notwithstanding  the  courts'  rejection 
of  the  contention,  that  the  Government  must  submit  its  claims  to 
Medicare  for  a  determination  of  "Medicare  Approved  Charges."  VA 
does  not  bill  Medicare  because  section  1729  prohibits  VA  recovery 
from  Medicare.  VA  is  not  trying  to  bill  Medicare;  it  is  trying  to  bill 
a  carrier  that  was  paid  a  premium  by  veterans  to  assume  a  risk. 
Nevertheless,  the  failure  to  bill  Medicare,  it  is  asserted,  would  have 
dire  consequences.  The  claim  is  made  that  insurers  would  have  to 
reimburse  VA  for  services  that  would  not  have  been  approved  as 
necessary  or  appropriate  and  for  amounts  exceeding  what  Medi- 
care would  have  deemed  reasonable.  As  recognized  by  the  court  in 
the  Maryland  decision,  however,  the  law  already  provides  that  VA 
charges  must  be  equal  to  or  less  than  the  amount  that  a  third 
party  payor  would  be  obligated  to  pay  if  the  services  were  not  ren- 
dered by  a  facility  of  the  United  States.  That  is,  existing  law  does 
not  require  the  carrier  to  pay  more  than  usual  or  customary 
charges  in  the  community,  and  the  amendment  made  by  the  re- 
ported bill  would  do  nothing  to  alter  this.  The  court  further  noted 
that  since  Medicare  approved  charges  are  statutorily  defined,  dis- 
putes regarding  charges  should  be  relatively  few.  Furthermore,  VA 
could  not  recover  for  services  not  covered  in  the  carrier's  contract 
with  the  insured.  Neither  existing  law  nor  the  clarifying  language 
included  in  the  bill  would  place  VA  in  a  superior  position  to  a  non- 
federal provider. 

Although  organizations  opposing  this  provision  of  the  bill  have 
represented  that  this  provision  "raises  serious  problems  in  imple- 
mentation", the  Committee  has  seen  no  evidence  to  substantiate 
that  contention.  To  the  contrary,  as  noted  by  the  court  in  U.S.  v. 
Capital  Blue  Cross  (CBC)  (the  Pennsylvania  case),  VA  is  collecting 
from  many  issuers  of  Medicare  supplemental  contracts:  "Such 
problems  are  dealt  with  in  those  cases  and  the  court  is  confident 
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that  CBC  can  deal  with  them  here/'  In  those  locations  VA  has  ob- 
viously met  the  issuer's  need  for  patient  eligibility  information  as 
well  as  information  to  determine  the  extent  to  which  care  provided 
by  VA  is  covered  by  the  terms  of  the  contract.  The  evidence  strong- 
ly suggests  that  those  now  heard  to  complain  have  never  attempted 
to  work  out  implementation  "problems"  with  VA,  but  have  instead 
averted  that  course  in  favor  of  legal  arguments  supporting  a  refus- 
al to  pay  at  all.  Addressing  implementation,  the  court  in  the  Penn- 
sylvania case  rejected  the  assertion  that  the  defendant  faced  an 
' 'insurmountable' '  problem:  "[i]t  is  the  court's  position  that  such 
problems  may  be  overcome  by  negotiation  and  consultation  ..." 
The  Committee  concurs  with  that  view,  and  expects  that  VA  will 
continue  to  exchange  necessary  information  with  policy  issuers  so 
that  issuers  are  not  forced  to  make  payments  they  would  not  be 
obligated  to  make  if  care  had  been  rendered  by  a  non-VA  provider. 

The  Committee  notes  the  existence  of  one  problem  which  was 
raised  at  the  Committee's  markup  of  the  bill  and  relates  to  a  1991 
exchange  of  letters  between  the  General  Counsels  of  the  Depart- 
ment of  Health  and  Human  Services  (HHS)  and  the  Department  of 
Veterans  Affairs.  In  essence,  the  VA,  in  its  efforts  to  resolve  a 
problem,  asked  HHS  to  issue  advice  to  its  fiscal  intermediaries  that 
the  Medicare  inpatient  hospital  deductible  would  be  deemed  to  be 
satisfied  when  VA  collects  an  amount  equal  to  the  Medicare  de- 
ductible from  a  medi-gap  insurer  for  care  provided  in  a  VA  facility. 
In  response,  the  HHS  General  Counsel  effectively  ruled  that  in  a 
case  where  a  medi-gap  insurer  pays  the  VA  a  Medicare  inpatient 
hospital  deductible  amount  on  behalf  of  a  veteran  hospitalized  by 
VA,  the  veteran  would  not  be  relieved  of  an  obligation  under  the 
Medicare  statute  to  pay  the  deductible  if  the  veteran  were  subse- 
quently admitted  for  care  to  a  Medicare-participating  hospital.  It  is 
the  Committee's  view  that  the  HHS  General  Counsel  took  a  very 
narrow  view  of  that  Department's  authority.  Notwithstanding  this 
inequitable  reading  of  the  law,  the  Department  of  Veterans  Affairs 
has  assured  the  Committee  that,  as  a  matter  of  policy  and  based  on 
a  legal  opinion  regarding  its  own  authority  in  law,  it  would  refund 
any  such  deductible  collected  by  VA  under  such  circumstances  to 
avoid  causing  hardship  to  a  veteran. 

Allocation  of  collections 

Under  existing  law,  collections  under  section  1729  are  deposited 
in  the  Medical-Care  Cost  Recovery  Fund.  In  essence,  after  paying 
certain  costs  related  to  the  costs  of  collection  from  the  Fund,  the 
Secretary  is  required  to  deposit  the  Fund's  unobligated  balance 
into  the  Treasury  as  miscellaneous  receipts. 

VA's  implementation  of  its  third-party  collections  authority  has 
over  the  years  sparked  debate  regarding  the  relationship  between 
the  magnitude  of  its  actual  recoveries  and  the  relative  incentive  or 
lack  of  incentive  to  achieve  those  recoveries.  Reports  issued  by  the 
General  Accounting  Office  (GAO)  in  1990  documented  the  wide  var- 
iation in  cost-recovery  performance  among  VA  medical  centers  and 
VA's  potential  to  collect  substantially  more.  {VA  Health  Care: 
Better  Procedures  Needed  to  Maximize  Collections  from  Health  In- 
surers (GAO/HRD-90-64,  April  6,  1990)  and  VA  Health  Care:  Medi- 
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cal  Centers  Need  to  Improve  Collection  of  Veterans'  Copayments 
(GAO/HRD-90-77,  March  28,  1990).  In  capsule,  GAO  concluded 
that  VA  was  unable  to  realize  fully  its  cost-recovery  potential  be- 
cause of  ineffective  collection  procedures  and  medical  centers'  re- 
luctance to  devote  already  limited  resources  to  maximize  collec- 
tions. Public  Law  99-272  provided  simply  that  recoveries  would  be 
deposited  in  the  Treasury  as  miscellaneous  receipts. 

The  enactment  of  provisions  authorizing  VA  to  retain  sufficient 
funds  to  cover  the  cost  of  collections  has  unquestionably  provided  a 
greater  incentive  than  had  existed  under  prior  law.  Success  in  med- 
ical care  cost  recoveries  requires  wide-ranging  dedication  and  coop- 
eration within  the  medical  center.  While  recent  changes  in  law 
covering  the  cost  of  collections  have  proven  helpful,  funding  the 
costs  of  administration  does  not  necessarily  assure  maximum  suc- 
cess. As  this  Committee  noted  in  its  report  to  the  Committee  on  the 
Budget  on  the  proposed  Fiscal  Year  1993  budget,  although  VA 
medical  centers  have  in  many  cases  achieved  significant  levels  of 
cost  recovery  in  recent  years,  an  allocation  system  which  provides 
a  tangible  reward — in  new  monies  available  for  program  enrich- 
ment— would  provide  all  personnel  with  a  real  incentive  to  en- 
hance recoveries.  Such  considerations  have  prompted  this  Commit- 
tee to  attempt  to  provide  greater  incentives  than  those  set  in  exist- 
ing law  to  increase  collections.  Such  proposals  (H.R.  5114  in  the 
100th  Congress  and  H.R.  901  in  the  101st)  would  have  required  that 
a  percentage  of  collections  be  retained  at  the  medical  center.  In  de- 
veloping those  bills,  it  was  the  Committee's  intention  to  apply  les- 
sons learned  in  the  private  sector:  to  use  incentives  not  only  to  en- 
hance recoveries,  but  to  help  alleviate  funding  problems. 

This  bill  seeks  to  test  the  effectiveness  of  such  incentives,  while 
adhering  to  the  principle  of  achieving  budget-neutrality.  In  its 
effort  to  accomplish  these  goals,  the  Committee  in  the  reported  bill 
would  first  establish  a  basis  for  identifying  the  amount  of  recover- 
ies attributable  to  the  bill's  explicit  authority  to  recover  from  medi- 
gap  policies.  Recognizing  that  VA  has  been  collecting  from  certain 
medi-gap  carriers  under  existing  authority  while  meeting  resist- 
ance from  others,  the  bill  would  call  for  VA  to  account  separately 
for  its  collections  from  those  two  respective  groups  of  carriers.  Ac- 
cordingly, the  bill  calls  for  VA  to  compile  a  list  of  insurers  from 
which  the  Department,  prior  to  June  1,  1992,  has  recovered  under 
medi-gap  policies.  By  way  of  increasing  existing  incentives  to  maxi- 
mize third  party  recovery  efforts,  the  bill  would  revise  the  alloca- 
tion formula  for  fiscal  year  1993  regarding  payments  from  the 
Medical-Care  Cost  Recovery  (MCCR)  Fund.  Specifically,  the  bill 
would  make  available  to  VA  funds  representing  the  sum  of  (1)  the 
amount  attributable  to  medi-gap  collections  under  this  bill  (calcu- 
lated by  reference  to  the  list  described  above)  and  (2)  the  amount 
by  which  third-party  recoveries  in  fiscal  year  1993  (other  than  the 
amount  attributable  to  medi-gap  recoveries  under  the  bill)  exceed 
the  February  1992  CBO  baseline  estimate  those  third-party  recover- 
ies for  FY  1993.  The  availability  of  these  funds  for  spending,  how- 
ever, is  tied,  at  least  in  part,  to  calculations  which  cannot  be  com- 
pleted before  the  close  of  fiscal  year  1993.  Accordingly,  the  reported 
bill  would  authorize  VA  to  spend  such  funds  through  the  first 
quarter  of  fiscal  year  1994. 
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The  bill  would  also  amend  section  1729(g)  of  title  38,  United 
States  Code,  to  establish  a  spending  formula  in  connection  with  the 
changes  to  the  allocation  system  governing  the  MCCR  Fund.  In  set- 
ting that  formula,  the  Committee  seeks  to  balance  the  importance 
of  an  incentive  for  the  individual  medical  center  to  aggressively 
collect  and  recover  from  third  party  payors  with  an  enormous  need 
throughout  the  VA  system,  the  need  to  replace  medical  equipment. 
In  that  regard,  the  Committee's  budget  hearings  this  year  produced 
testimony  to  the  effect  that  VA's  replacement  medical  equipment 
backlog  is  approaching  $1  billion.  The  failure  to  replace  aging 
equipment  poses  the  threat  of  serious  quality-of-care  problems  if 
left  unaddressed.  The  Committee  set  its  allocation  formula  with 
that  concern  in  mind.  Thus,  of  those  monies  available  to  VA  under 
the  bill,  80  percent  would  be  available  to  pay  for  the  procurement 
of  needed  medical  equipment.  The  bill  directs  that  the  remaining 
20  percent  shall  be  made  available  directly  to  those  medical  centers 
at  which  recoveries  and  collections  have  been  at  above  average 
levels.  The  allocation  of  monies  directly  to  those  medical  centers  is 
to  be  based  on  a  methodology  which  VA  shall  develop.  The  report- 
ed bill  would  require  that  that  methodology  be  designed  to  provide 
incentives  to  directors  to  increase  recoveries  and  collections. 

The  reported  bill  would  also  revise,  effective  in  fiscal  year  1996, 
the  allocation  formula  in  existing  law  applicable  to  VA's  collection 
and  recovery  authority  under  section  1729.  Thus,  after  fiscal  year 
1995,  the  provisions  of  section  1729(g)(4)  directing  the  deposit  into 
the  Treasury  as  miscellaneous  receipts  of  the  unobligated  balance 
in  the  MCCR  Fund  would  no  longer  apply.  Rather,  under  new  sec- 
tion 1729(g)(3)(C),  such  monies  would  be  available  to  pay  for  the 
purchase  of  needed  medical  equipment  and  for  other  high  priorities 
which  Congress  will  establish  in  future  authorizing  laws.  The  Com- 
mittee's aim  in  these  and  other  provisions  of  section  4  of  the  re- 
ported bill  is  to  earmark  revenues  which  VA  collects  to  offset  real 
and  pressing  deficiencies  which  have  been  documented  in  almost 
all  of  VA's  medical  centers.  In  that  regard,  the  reported  bill  would 
"sunset"  the  specific  medi-gap  recovery  authority  applicable  to 
those  not  named  on  the  list  described  above.  The  Committee  em- 
phasizes that  it  does  not  question  or  seek  to  review  the  policy  of 
recovering  under  medi-gap  insurance.  Providing  for  an  expiration 
of  that  authority  simply  reflects  the  Committee's  intention  to 
review  the  sufficiency  of  the  incentive  the  bill  would  create. 

PEER  REVIEW  PROCESS  FOR  SELECTION  OF  NEW  GERIATRIC  RESEARCH, 
EDUCATION  AND  CLINICAL  CENTERS 

Public  Law  96-330,  approved  by  the  President  on  August  26, 
1980,  authorized  the  establishment  of  15  Geriatric  Research,  Educa- 
tion and  Clinical  Centers  (GRECCs)  at  VA  health  care  facilities. 
Public  Law  98-528,  approved  by  the  President  on  October  19,  1984, 
authorized  the  appropriation  of  such  sums  as  may  be  necessary  for 
GRECCs  through  fiscal  year  1985  and  subsequent  fiscal  years. 
Public  Law  99-166,  approved  by  the  President  on  December  3,  1985, 
authorized  the  establishment  of  10  more  GRECCs.  In  providing  a 
specific  statutory  framework  for  the  GRECC  program,  Congress 
aimed  to  improve  and  expand  the  VA's  capability  to  meet  the  med- 


15 


ical,  psychological  and  social  needs  of  elderly  veterans  and  to  ad- 
vance scientific  knowledge  to  further  the  care  of  aging  veterans 
through  geriatric  and  gerontological  research,  the  training  of 
health  personnel  for  the  provision  of  care  to  elderly  individuals 
and  the  development  of  improved  models  of  clinical  services  for 
older  veterans. 

With  the  enactment  of  Public  Law  96-330,  the  Congress  estab- 
lished a  series  of  rigorous  requirements  for  any  medical  center 
wishing  to  be  selected  for  a  GRECC.  The  law  prohibits  the  Secre- 
tary from  designating  a  facility  as  a  GRECC  site  unless  the  Secre- 
tary, on  the  recommendation  of  the  Chief  Medical  Director,  deter- 
mines that  such  medical  center  has  (or  may  reasonably  be  antici- 
pated to  develop)  each  of  the  following: 

"1.  An  affiliation  arrangement  with  an  accredited  medical  school 
which  provides  education  and  training  in  geriatrics  and  with  which 
such  facility  is  affiliated  under  which  residents  receive  education 
and  training  in  geriatrics  through  regular  rotation  through  such 
center  and  through  nursing  home,  extended  care,  or  domiciliary 
units  of  such  facility  so  as  to  provide  such  residents  with  training 
in  the  diagnosis  and  treatment  of  chronic  diseases  of  older  individ- 
uals, including  cardiopulmonary  conditions,  senile  dementia,  and 
neurological  disorders. 

2.  An  arrangement  under  which  nursing  or  allied  health  person- 
nel receive  training  and  education  in  geriatrics  through  regular  ro- 
tation through  nursing  home,  extended  care,  or  domiciliary  units  of 
such  facility. 

3.  The  ability  to  attract  the  participation  of  scientists  who  are  ca- 
pable of  ingenuity  and  creativity  in  health-care  research  efforts. 

4.  A  policymaking  advisory  committee  composed  of  appropriate 
health-care  and  research  representatives  of  the  facility  and  of  the 
affiliated  school  or  schools  to  advise  the  directors  of  such  facility 
and  such  center  on  policy  matters  pertaining  to  the  activities  of 
such  center  during  the  period  of  operation  of  the  center. 

5.  The  capability  to  conduct  effectively  evaluations  of  the  activi- 
ties of  such  center."  (38  U.S.C.  section  7314(c).) 

The  GRECC  program  has  gained  national  renown  in  the  academ- 
ic and  professional  medical  community  with  its  success  in  carrying 
out  missions  of  increasing  basic  knowledge  regarding  aging,  trans- 
mitting that  knowledge  to  health  care  providers,  and  improving 
the  quality  of  care  through  the  development  of  improved  models  of 
clinical  services  (such  as  the  Geriatric  Evaluation  and  Management 
Program).  Each  GRECC  has  an  identified  focus  of  research  in  the 
biomedical,  clinical  and  health  services  areas,  and  trains  medical 
and  allied  health  students  in  geriatrics  and  gerontology,  as  well  as 
carrying  out  clinical  care.  A  review  of  the  best  clinical  research 
being  done  in  fields  relating  to  aging  reflects  the  extensive  contri- 
butions of  the  clinician-scientist-educators  who  make  up  the 
GRECC  program. 

There  are  now  16  GRECCs  located  at  the  following  VA  medical 
centers:  Bedford  and  Brockton/West  Roxbury,  MA  (two-division 
GRECC);  Durham,  NC;  Gainesville,  FL;  St.  Louis,  MO;  Minneapolis, 
MN;  Sepulveda,  CA;  West  Los  Angeles,  CA;  Palo  Alto,  CA;  Seattle 
and  American  Lake,  WA  (two-division  GRECC);  Little  Rock,  AR; 
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San  Antonio,  TX;  Ann  Arbor,  MI;  Madison,  WI;  Miami,  FL;  Salt 
Lake  City,  UT;  and  Baltimore,  MD. 

In  addition  to  the  outstanding  research  being  conducted  under 
the  auspices  of  the  program,  the  GRECCs  carry  out  many  valuable 
educational  programs  which  benefit  not  only  veterans  but  the 
public  as  well.  By  way  of  example,  the  GRECC  at  the  VA  Medical 
Center  at  Minneapolis,  MN  provides  an  annual  national  conference 
and  bimonthly  aging  seminar  series,  and  provides  education  and 
training  for  psychology  interns,  social  work  students,  medical  resi- 
dents and  students.  In  addition,  the  Center  has  a  Geriatric  Medi- 
cine Fellowship  Program;  a  Geriatric  Psychiatry  Fellowship  Pro- 
gram; an  NIH  Training  Grant  affiliated  with  the  University  of 
Minnesota  in  areas  of  pharmacology,  behavior  and  epidemiology; 
and  provides  continuing  education  programs  for  VA  and  non-VA 
staff  on  Alzheimer's  and  related  dementias. 

Implicit  in  the  law  and  in  the  exercise  of  authority  to  obligate 
funds  to  establish  new  GRECCs  is  the  principle  that  the  decisions 
to  select  sites  for  new  GRECCs  would  rely  heavily  on  judgments  of 
the  scientific  and  clinical  merit  of  the  competing  proposals.  Indeed, 
to  assure  the  integrity  of  such  decisionmaking,  the  VA  has  long 
employed  an  independent  peer  review  process  for  this  purpose, 
similar  to  that  used  in  assessing  proposals  for  research  funding,  to 
provide  confidence  in  such  decisionmaking. 

Regrettably,  the  importance  of  these  principles  was  ignored  last 
year  in  the  decision  to  designate  a  particular  facility  as  the  site  for 
a  new  GRECC.  That  designation  was  made  before  the  Veterans 
Health  Administration-initiated  peer  review  process  had  been  com- 
pleted. Regardless  of  the  inherent  merit  of  the  program  which  was 
selected,  the  decisionmaking  process  employed  by  the  Secretary,  or 
rather  the  clear  lack  of  process,  signalled  a  profound  disregard  for 
the  importance  of  peer  review. 

With  section  5  of  the  bill,  the  Committee  would  go  on  record  in 
deploring  what  amounted  to  a  rejection  of  a  sound  process  to  assess 
scientific  merit  in  the  allocation  of  dollars  to  establish  centers  of 
excellence  and  rank  proposals  accordingly.  It  is  obvious  to  the  Com- 
mittee that  it  cannot  take  for  granted  that  such  decisions  will  be 
made  on  merit.  Accordingly,  section  5  of  the  reported  bill  would 
codify  into  law  the  peer  review  and  ranking  process  successfully 
used  prior  to  last  year. 

The  Committee  recognizes  that  there  may  be  operational  consid- 
erations, for  example,  which  make  it  inappropriate  to  rely  on  scien- 
tific criteria  alone  as  the  basis  for  these  selection  decisions.  This 
provision,  accordingly,  would  not  impose  the  scientists'  recommen- 
dations on  the  Secretary.  It  would,  however,  require  that  the  Secre- 
tary permit  the  peer  review  process  to  be  completed,  and  require 
that  the  Secretary  consider  it.  While  not  attempting  to  deprive  the 
Secretary  of  his  authority  to  make  these  selections,  the  Committee 
deplores  the  substitution  of  entirely  parochial  considerations  for 
scientific  ones. 

Contrary  to  testimony  provided  by  the  Chief  Medical  Director  to 
the  Subcommittee  on  Hospitals  and  Health  Care  on  April  29,  1992, 
this  provision  would  in  no  way  "erode  the  Secretary's  authority  to 
make  resource  allocation  decisions." 
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NURSE  PAY  REFORM 

Effects  of  Nurse  Shortage. — On  June  3,  1988,  the  Committee  con- 
ducted a  survey  of  the  Department's  172  hospitals.  The  purpose  of 
the  survey  was,  in  part,  to  document  reported  problems  regarding 
the  recruitment  and  retention  of  nursing  personnel.  In  the  survey, 
127  medical  centers  (seventy-nine  percent)  reported  significant  va- 
cancies for  nursing  personnel.  The  directors  of  these  medical  cen- 
ters cited  lack  of  pay  comparability  with  the  private  sector  as  the 
major  cause  of  VA's  inability  to  fill  these  positions.  Based  on  the 
survey  data  collected,  the  Committee  estimated  that  in  order  for 
VA  to  approach  comparable  community  staffing  levels,  the  VA 
would  need  to  hire  an  additional  11,000  nurses. 

As  a  result  of  the  data  collected  from  the  survey,  the  Committee 
held  a  hearing  on  April  12,  1989  to  further  review  VA's  growing 
difficulties  in  recruiting  and  retaining  registered  nurses  (RNs)  and 
to  receive  testimony  on  proposed  nurse  pay  legislation.  This  hear- 
ing confirmed  the  reports  the  Committee  had  received  from  many 
hospital  directors  and  nurses  throughout  the  VA  system  who 
stated  that  VA  salaries  were  not  competitive  with  those  offered  in 
the  private  sector.  These  reports  identified  the  significant  disparity 
between  VA  and  non-Federal  salaries  as  the  major  reason  for  high 
vacancy  and  turnover  rates  for  RN  positions.  VA  officials  con- 
firmed these  recruitment  and  retention  difficulties  at  the  Subcom- 
mittee's April  12th  hearing.  In  fact,  Department  figures  revealed 
overall  RN  vacancy  rates  in  excess  of  20  percent  and  turnover 
rates  in  excess  of  25  percent. 

The  Committee  became  concerned  that  continued  high  vacancy 
and  turnover  rates  would  diminish  VA's  ability  to  provide  quality 
care.  Reinforcing  this  concern  were  the  Committee's  findings  that 
some  VA  medical  center  (VAMC)  directors  had  been  forced  to  close 
wards  and  delay  activation  of  new  beds  due  to  severe  nurse  staffing 
shortages.  In  the  absence  of  a  more  competitive  salary  structure, 
VA  could  not  expect  to  hire  the  necessary  personnel  to  reopen 
these  closed  beds,  activate  new  ones,  or  stem  the  flow  of  qualified 
personnel  leaving  VA  for  private-sector  employment. 

Legislative  Relief — Having  documented  the  severity  of  VA's  re- 
cruitment and  retention  problems,  the  Committee  introduced  legis- 
lation, enacted  as  Public  Law  101-366,  to  enable  the  Department  to 
become  more  competitive  in  its  efforts  to  increase  nurse  staffing 
levels.  The  most  far-reaching  element  of  the  legislation  was  its  in- 
troduction of  the  concept  of  a  locality-based  wage  system.  Under 
this  new  pay  structure,  VA  nursing  salaries  would  be  determined 
locally  at  each  individual  medical  center  by  comparing  each  medi- 
cal center's  existing  rates  of  pay  with  the  competing  rates  in  the 
community.  If  VA  salaries  for  a  particular  locale  were  determined 
to  be  lower  than  those  offered  at  community  facilities,  that  medical 
center  could  increase  its  nursing  salaries  up  to  the  amount  offered 
by  the  community  hospitals. 

Under  the  law,  salary  data  collection  is  to  be  done  through  the 
use  of  local  wage  surveys  of  community  hospitals.  For  each  medical 
center,  a  local  labor  market  area  (LLMA)  is  to  be  determined  based 
on  Bureau  of  Labor  Statistics  criteria.  Medical  center  directors 
must  then  identify  their  competitor  hospitals  within  this  LLMA 
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and  collect  salary  data  relevant  to  their  nursing  personnel.  The 
data  collected  are  to  be  compared  to  that  individual  medical  cen- 
ter's salary  levels  and  to  serve  as  the  basis  for  any  subsequent  in- 
creases in  VA  nursing  salaries  at  that  particular  facility. 

This  change  was  a  very  substantial  one.  Prior  to  Congress'  adop- 
tion of  the  locality  pay  system  (LPS)  in  P.L.  101-366,  nurses  at  dif- 
ferent facilities  who  were  in  the  same  grade  and  step  received  the 
same  salary.  Those  salary  rates  were  essentially  blind  to  differ- 
ences in  geographic  location,  facility  complexity,  or,  more  impor- 
tantly, community  salary  rates.  Two  nurses  occupying  the  same 
grade  and  step,  working  in  positions  and  facilities  of  vastly  differ- 
ent complexity  would  be  paid  at  the  same  rate.  One  might  work  at 
a  large,  urban,  highly  affiliated  medical  center,  in  which  area  hos- 
pitals offered  very  high  salaries,  while  the  other  held  a  position  at 
a  small,  rural  facility  which,  due  to  limited  competition,  set  the 
standard  for  local  pay  rates.  At  many  urban  facilities,  such  pay 
uniformity  placed  VA  at  a  disadvantage  because  these  national 
rates  were  often  not  competitive  with  the  private  sector  salaries  in 
urban  areas,  and  VA  could  not  respond  to  private  sector  wage  in- 
creases. As  a  result,  VA  in  such  instances  often  relied  on  authority 
in  law  to  increase  salaries  by  setting  special  salary  rates.  Even 
after  establishing  special  salary  rates  at  125  of  VA's  172  medical 
centers,  VA  remained  at  a  marked  competitive  disadvantage. 

According  to  hearing  testimony,  the  problems  posed  by  dispari- 
ties between  VA  and  community  pay  rates  were  particularly  acute 
at  the  more  junior,  entry  levels.  Department  officials  acknowledged 
that,  because  of  this  disparity,  VA  was  at  a  great  disadvantage  and 
much  less  competitive  in  recruiting  new  graduate  nurses.  To  ad- 
dress this  problem,  the  new  law  mandated  salary  emphasis  on  be- 
ginning rates  of  pay  for  each  new  grade.  Such  emphasis  was  de- 
signed to  enable  VA  to  become  more  competitive  in  its  hiring  of 
these  nurses.  VA  officials  have  maintained  that,  since  the  law's  en- 
actment, the  Department's  success  in  recruiting  entry  level  nurses 
has  been  greatly  enhanced. 

Another  major  provision  of  the  law  reduced  the  number  of  pay 
grades,  from  eight  to  four,  to  streamline  the  system  and  facilitate 
salary  comparisons  with  the  private  sector.  This  change  was  in- 
tended to  enable  the  VA  to  provide  a  broad  salary  range  for  each 
of  the  four  grades.  Under  the  law,  the  Secretary  determines  the 
number  of  steps  in  each  grade.  The  sole  limitation  in  the  statute  is 
that  the  rate  of  pay  for  the  last  step  in  a  grade  may  not  exceed  the 
rate  of  pay  for  the  first  step  in  that  grade  by  mere  than  133  per- 
cent. However,  the  law  authorizes  the  Secretary  to  extend  any 
grade  up  to  175  percent  of  the  rate  of  pay  of  the  first  step  in  that 
grade.  Exercising  that  authority  requires  the  Secretary  to  deter- 
mine, through  documentation  from  the  local  medical  center,  that 
such  an  extension  is  necessary  for  recruitment  and  retention  pur- 
poses. 

In  the  Committee's  view,  the  changes  mandated  by  the  new  law 
have  been  successful  in  making  VA  salaries  more  competitive  with 
the  private  sector.  This  has  helped  VA  to  reduce  its  nursing  vacan- 
cy rate  from  over  20  percent  to  what  VA  reports  to  be  below  ten 
percent  system-wide;  some  stations  now  even  maintain  waiting  lists 
for  RN  employment. 
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The  experience  under  the  new  pay  system  reflects  that  after  the 
initial  surveys,  many  VA  nurses  received  significant  salary  in- 
creases. The  Department  estimates  that  since  enactment,  overall 
salary  payments  to  VA  nurses  have  increased  by  $171  million. 

Legislative  oversight 

Pay  Compression. — Despite  the  law's  success  in  overcoming  a 
grave  problem  in  recruiting  entry-level  nurses  as  well  as  making 
VA  salaries  more  competitive  with  those  offered  in  the  private 
sector,  VA's  interpretation  and  subsequent  implementation  of  the 
law  has  had  several  adverse  effects.  The  most  serious  of  these  has 
been  a  compression  in  both  pay  and  personnel. 

In  considering  these  problems,  the  Committee  notes  at  the  outset 
that  nursing  salary  compression  is  a  phenomenon  which  is  not 
unique  to  VA,  but  has  been  a  longstanding  problem  within  the 
nursing  profession.  Within  VA,  the  problem  of  nurse  pay  compres- 
sion, which  has  emerged  since  the  implementation  of  P.L.  101-366, 
has  resulted  largely  from  VA's  own  regulations.  In  essence,  those 
implementing  directives  restricted  the  authority  in  law  to  allow  ex- 
tension of  the  pay  grade.  P.L.  101-366  provides  the  Secretary  the 
authority  to  extend  a  pay  grade  beyond  the  mandated  133  percent 
range  up  to  175  percent  if  such  an  extension  is  determined  to  be 
necessary  for  recruitment  or  retention  purposes.  The  Committee  in- 
tended this  provision  to  provide  VA  with  the  necessary  flexibility 
to  address  unique  or  localized  recruitment  and  retention  difficulties 
at  VA  medical  centers  which  were  otherwise  not  addressed  after 
full  implementation  of  this  flexible  law.  The  exercise  of  this  grant 
of  discretion  simply  requires  the  Secretary  to  notify  Congress  of 
such  grade  extensions  and  the  bases  therefor  as  part  of  an  annual 
reporting  requirement  under  the  law. 

Implementing  VA  regulations  regarding  the  use  of  grade  exten- 
sions, however,  construed  the  law's  requirement  for  instituting  an 
extension  much  more  narrowly  than  the  law  requires  or  the  Com- 
mittee intended.  The  law  simply  requires  a  finding  that  an  exten- 
sion "is  necessary  ...  in  order  to  recruit  and  retain  a  sufficient 
number  of  high-quality  health-care  personnel."  (38  U.S.C.  sec. 
7451(c)(1).)  Specifically,  the  regulation  deprives  a  medical  center  di- 
rector of  the  opportunity  provided  in  law  of  requesting  an  exten- 
sion of  grade  unless  the  vacancy  rate  for  that  grade  is  in  excess  of 
30  percent.  Very  few  facilities  could  justify  vacancy  rates  of  that 
enormity  though  many  were  reporting  continued  difficulties  in  pro- 
viding salary  levels  commensurate  with  competitor  hospitals  in  the 
private  sector.  Correspondence  from  VA  nurses  to  the  Committee 
verified  this  view. 

Pay  Retention. — The  VA's  restrictive  implementation  of  the  law 
has  resulted  in  697  nurses  being  placed  on  "pay  retention"  status 
as  of  the  Committee  hearing  on  April  29,  1992.  An  individual  on 
pay  retention  is  ineligible  for  salary  increases  or  cost-of-living  ad- 
justments until  the  facility  can  provide  justification  that  private 
sector  wages  have  increased  or  a  significant  recruitment  or  reten- 
tion problem  exists  at  that  level.  Placing  employees  on  pay  reten- 
tion is  based  on  the  principle  underlying  P.L.  101-366  that  VA  is 
not  to  be  a  pay  leader  in  the  locality.  That  principle  reflects  the 
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widespread  view  that  the  Federal  government  should  not  pursue 
policies  which  result  in  escalating  health  care  costs.  Accordingly, 
VA  must  place  an  employee  on  pay  retention  when  survey  data 
reveal  little  or  no  variance  between  VA  and  its  competitor  facili- 
ties, or  if  VA  salaries  are  higher. 

VA's  failure  to  harness  the  law's  flexibility  regarding  grade  ex- 
tensions also  left  many  Intermediate  and  Senior  grade  RNs  strand- 
ed at  the  top  step  of  their  grade.  These  long-time  VA  employees 
could  foresee  no  opportunity  for  a  pay  increase,  short  of  further  en- 
hancing their  own  qualifications,  until  local  market  conditions 
changed  sufficiently. 

In  part,  this  problem  was  exacerbated  by  VA's  reported  difficul- 
ties in  obtaining  accurate  salary  data  from  facilities,  particularly 
for  the  more  senior  nurse  positions.  At  the  April  29,  1992  hearing, 
VA  testified  that  private-sector  facilities  demonstrated  a  reluctance 
to  provide  VA  with  accurate  data  in  order  to  avoid  increasing  VA's 
competitiveness  in  recruiting  employees  away  from  them.  In  initi- 
ating the  legislation  which  became  P.L.  101-366,  the  Committee 
had  envisioned  that  the  Bureau  of  Labor  Statistics  (BLS)  would 
perform  salary  surveys,  thereby  limiting  the  number  of  surveys  VA 
would  be  required  to  perform  on  its  own  and  lending  maximum  ob- 
jectivity to  the  process.  The  Committee  has  learned,  however,  that 
BLS  is  currently  unable  to  take  over  a  substantial  portion  of  the 
VA  survey  workload  at  this  time  due  to  its  own  resource  limita- 
tions. 

Personnel  Compression. — These  problems  of  pay  compression  as- 
sociated with  the  implementation  of  the  law  have,  to  some  extent, 
been  mirrored  by  a  compression  of  personnel  as  well.  The  distribu- 
tion of  VA  nursing  personnel  illustrates  this  phenomenon.  Of  the 
Department's  39,000  RN's,  29,600,  or  seventy-six  percent,  are  cur- 
rently in  the  Intermediate  grade  and  another  6,400,  or  sixteen  per- 
cent, are  in  the  Senior  grade,  according  to  recent  testimony  by 
VA's  Assistant  Chief  Medical  Director  for  Nursing.  In  the  Commit- 
tee's view,  this  personnel  compression  is  also  largely  due  to  the  De- 
partment's implementation  of  the  pay  law. 

Qualification  standards,  developed  by  the  Office  of  the  Assistant 
Chief  Medical  Director  for  Nursing,  determine  the  pay  grade  in 
which  each  individual  nurse  is  placed.  These  qualification  stand- 
ards incorporate  practice  standards  of  the  profession.  The  VA's 
qualification  standards  are  somewhat  unique  in  that  they  are 
based  on  levels  of  education  and  professional  experience  and  other 
individual  accomplishments  or  specialties,  reflecting  a  "rank-in- 
person"  concept  rather  than  a  "rank-in-position."  When  an  individ- 
ual nurse  applies  to  VA  for  employment,  a  professional  board  at 
the  local  facility  determines  the  appropriate  grade  in  which  to 
place  that  person. 

Unfortunately,  the  current  VA  qualification  standards  pre-date 
P.L.  101-366  and  are  based  on  the  old  eight-grade  pay  system.  In- 
stead of  rewriting  the  qualification  standards  to  fit  the  new  law's 
four-grade  pay  system,  however,  VA  simply  applied  its  old  qualifi- 
cation standards.  This  administrative  shortcut  resulted  in  the  vast 
majority  of  VA  nurses  being  placed  in  the  Intermediate  and  Senior 
grades.  In  the  Committee's  opinion,  VA's  application  of  qualifica- 
tion standards  which  were  not  reflective  of  the  new  pay  system 
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magnified  its  personnel  compression  problem.  Since  the  old  eight 
grade  system  bears  little  resemblance  to  private-sector  salary  struc- 
tures, VA  experienced  difficulty  in  obtaining  salary  survey  data 
that  were  comparable  to  VA  positions. 

In  the  April  29th  Committee  hearing,  both  the  American  Nurses 
Association  (ANA)  and  the  Nurses  Organization  of  Veterans  Af- 
fairs (NOVA)  concurred  in  the  need  for  a  revision  of  VA's  qualifica- 
tion standards.  The  Committee  makes  clear,  however,  that  this  bill 
makes  no  attempt  to  legislate  practice  standards,  an  undertaking  it 
considers  inappropriate  for  Congress. 

Administrative  Avenues  of  Relief. — Committee  staff  met  with  VA 
officials  on  several  occasions  to  discuss  the  issues  contributing  to 
these  pay  and  personnel  compression  problems  as  well  as  VA's  use 
of  the  grade  extension  flexibility  contained  in  P.L.  101-366.  As  a 
result  of  these  meetings  and  extensive  correspondence  from  nurses 
throughout  the  system,  Committee  leadership  wrote  to  the  Chief 
Medical  Director  (CMD)  on  July  30,  1991  urging  him  to  establish  a 
nurse  task  force  to  analyze  the  effectiveness  of,  and  ways  of 
strengthening,  the  new  pay  system  as  well  as  to  make  recommen- 
dations to  correct  problems  arising  from  its  implementation. 
Among  these  administrative  problems,  the  Committee  leadership 
urged,  was  the  importance  of  reexamining  the  Department's  cur- 
rent restrictive  use  of  grade  extensions.  Specifically,  the  leadership 
advised,  "the  law  does  not  require,  and  it  was  not  the  intent  of 
Congress  that  it  be  interpreted  as  such,  to  force  the  Department  to 
suffer  personnel  losses  in  order  to  establish  that  'a  higher  maxi- 
mum rate  is  necessary'  for  recruitment  and  retention  purposes 
before  these  grades  could  be  extended." 

Nurse  Pay  Task  Force. — The  CMD  agreed  to  create  a  nurse  pay 
task  force  in  September  1991.  Shortly,  thereafter,  the  task  force 
met  and  forwarded  its  recommendations  to  the  CMD.  Unfortunate- 
ly, VA  did  not  complete  its  review  of  the  recommendations  until 
after  the  next  round  of  surveys  conducted  in  December  of  1991. 
Many  of  these  recommendations  were  administrative  in  nature,  al- 
though the  task  force's  legislative  recommendations  provided  a 
useful  starting  point  from  which  to  consider  needed  changes  in  the 
nurse  pay  system.  Some  of  these  recommendations,  including  the 
addition  of  a  fifth  pay  grade,  a  pay  differential  for  Chiefs  of  Nurs- 
ing Service,  and  revision  of  the  nurse  qualification  standards,  are 
included  in  H.R.  5192,  as  amended. 

The  nurse  pay  provisions  of  H.R.  5192,  as  amended,  were  dis- 
cussed at  the  April  29,  1992  hearing.  Among  the  task  force  recom- 
mendations not  included  in  the  reported  bill  was  a  mandatory  ex- 
tension of  all  pay  grades  to  160  percent  of  the  rate  of  the  first  step 
in  a  grade.  The  bill  does  not  include  this  recommendation.  The 
Committee  did  seek  testimony  on  a  similar  measure  which  it  in- 
cluded in  the  Committee's  initial  draft  legislation.  Such  an  exten- 
sion would  have  eased  compression  by  allowing  senior  nurses  more 
"room,"  i.e.  steps,  for  advancement.  The  Secretary  would  still  have 
retained  the  authority  to  extend  any  grade  up  to  175  percent  of  the 
rate  of  the  first  step  in  a  grade.  Both  NOVA  and  ANA  supported 
this  provision  as  a  means  to  help  alleviate  pay  compression. 

The  Department,  however,  did  not  support  this  provision  of  the 
draft  legislation.  At  the  April  29  hearing,  Ronald  Cowles,  Deputy 
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Assistant  Secretary  for  Personnel  and  Labor  Relations,  testified 
that  VA  already  had  broad  authority  regarding  such  grade  exten- 
sions. Mr.  Cowles  stated  that:  "Directors  can  survey  more  than 
once  a  year.  They  can  request  extensions  of  the  rate  range  if  they 
feel  they  are  going  to  start  losing  RNs,  ...  so  the  law  that  was 
passed  (P.L.  101-366)  has  tremendous  flexibility  to  react  to  these 
local  market  conditions." 

To  further  this  point,  Dr.  Holsinger  testified  that  VA  was  cur- 
rently developing  a  revised  circular  clarifying  this  and  other  issues. 
According  to  his  testimony,  this  circular  would  more  clearly  define 
the  criteria  by  which  a  hospital  director  could  expand  the  pay 
grades.  In  addition,  the  new  criteria  would  make  greater  use  of  the 
grade  extension  flexibility  contained  in  current  law.  Dr.  Holsinger 
described  the  policy  reflected  in  this  circular  as  giving  "greater 
flexibility  in  the  criteria  to  be  used  in  requesting  exceptions  to  the 
133  percent  rate  change  to  enable  VA  to  have  a  more  proactive  po- 
sition when  a  staffing  problem  occurs." 

The  Committee  supports  this  change  in  philosophy  as  well  as  the 
Department's  administrative  efforts  to  remedy  the  pay  compression 
problem.  As  a  result  of  assurances  that  these  administrative  steps 
are  being  taken  to  carry  out  the  policy  set  in  P.L.  101-366,  the 
Committee  did  not  include  this  provision  in  H.R.  5192,  as  amended. 
The  Committee  will  also  monitor  with  great  interest  the  impact  of 
VA's  upcoming  instructions  to  its  medical  centers  on  grade  exten- 
sions. However,  the  bill  does  contain  a  reporting  requirement 
which  will  allow  the  Committee  to  further  assess  VA's  use  of  this 
grade  extension  authority.  If  the  position  proposed  at  the  hearing 
by  VA  officials  is  not  implemented  in  the  manner  described  and  if 
it  is  determined  that  these  steps  have  not  at  least  reduced  the  mag- 
nitude of  current  pay  compression,  the  Committee  intends  to  revis- 
it this  issue  early  in  the  next  Congress  and  consider  a  suitable  leg- 
islative remedy. 

The  Committee  believes  that  the  provisions  contained  in  the  re- 
ported bill  will  assist  VA  in  overcoming  problems  arising  from  im- 
plementation of  P.L.  101-366.  In  particular,  careful  implementation 
of  this  bill  should  ease  the  personnel  compression  problem  VA  has 
experienced  through  the  establishment  of  an  additional  pay  grade. 
This  step  should  expand  VA's  capacity  to  distribute  its  nursing 
workforce  more  equitably.  To  ensure  that  the  VA's  qualification 
standards  reflect  the  new  five-grade  pay  system,  the  bill  would  re- 
quire VA  to  revise  its  qualification  standards  within  six  months 
after  enactment  or  by  April  1,  1993,  whichever  is  later.  Further 
Congressional  oversight  is  provided  through  additional  mandated 
reporting  requirements. 

Legislative  response 

Because  the  Committee  believes  that  VA  has  sufficient  authority 
to  remedy  some  of  its  compression  problems  administratively  and 
has  indicated  a  willingness  to  do  so,  the  reported  bill  does  not 
adopt  all  of  the  legislative  recommendations  of  the  Nurse  Pay  Task 
Force.  The  bill  does  include  a  number  of  those  task  force  recom- 
mendations, however. 


23 


Section  6(a)  would  create  a  fifth  pay  grade  for  nursing  personnel. 
The  Committee  views  the  establishment  of  an  additional  grade  as 
one  means  by  which  to  address  VA's  personnel  compression  prob- 
lem. Currently,  over  92  percent  of  all  VA  nursing  personnel  are  in 
the  Intermediate  and  Senior  grades.  Nurses  coming  into  the  Entry 
grade  typically  serve  in  that  grade  for  a  maximum  of  two  to  three 
years  before  they  are  promoted  to  the  Intermediate  grade.  This 
practice  is  not  consistent  with  the  Congressional  intent  in  stream- 
lining the  nurse  grade  structure.  In  creating  four  grades  to  classify 
VA-employed  nurses,  the  Congress  did  not  intend  that  one  of  the 
grades  encompass  only  nurses  with  less  than  two  years  of  experi- 
ence. The  manner  in  which  VA  has  used  this  Entry  grade  has 
clearly  been  a  major  contributing  factor  to  the  current  personnel 
compression  problem.  The  Committee  expects  that  as  part  of  its  re- 
vision of  qualification  standards,  the  VA  will  examine  the  use  of 
this  grade  to  accommodate  greater  numbers  of  nursing  personnel. 

With  the  establishment  of  an  additional  grade,  VA  would  be  able 
to  more  evenly  distribute  its  nursing  personnel  thereby  reducing 
the  personnel  compression  problem.  The  new  grade  would  be  at  the 
level  of  Assistant  Director,  creating  an  additional  level  between  the 
current  Senior  grade  and  the  Director  grade.  The  VA  reports  that 
currently  238  nurses  in  supervisory  roles  are  at  the  top  of  the 
Senior  grade.  In  addition,  nurses  who  have  exceptional  or  advanced 
practice  qualifications  in  addition  to  length  of  service  qualifications 
are  bunched  into  the  Senior  grade  level.  In  creating  the  Assistant 
Director  grade,  the  Committee  envisions  that  this  new  pay  grade 
would  be  made  up  of  nurse  supervisors,  assistant  Chiefs  of  Nursing 
of  large  urban  hospitals  and,  in  some  cases,  Chiefs  of  smaller,  rural 
hospitals.  In  addition,  the  VA  may  determine  other  categories  of 
nurses  who  would  be  appropriate  for  placement  in  the  new  grade. 
The  Committee  believes  such  determinations  are  the  responsibility 
of  the  VA  through  the  revision  of  its  qualification  standards. 

In  order  to  assure  that  that  responsibility  is  exercised,  the  bill,  at 
section  6(d)  would  require  the  VA  to  revise  its  nursing  personnel 
qualification  standards.  Under  the  current  system,  such  standards 
are  predicated  upon  experience  and  education.  Under  the  current 
standards,  over  ninety-two  percent  of  all  VA  nurses  have  been 
placed  in  either  the  Intermediate  or  Senior  grades.  Such  placement 
has  contributed  significantly  to  the  compression  problem.  Section 
6(d)  would  require  the  Secretary  to  review  the  current  qualification 
standards  and  to  revise  those  standards  based  on  the  new  five 
grade  system.  Such  a  revision  should  allow  for  a  more  even  distri- 
bution of  VA  nursing  personnel  across  a  broader  number  of  pay 
grades.  This  provision  would  also  require  VA  to  review  the  rela- 
tionship between  its  qualification  standards  and  both  salary  and 
personnel  compression  in  the  Intermediate  and  Senior  nursing 
grades,  and  to  revise  those  standards  so  as  to  reduce  the  pay  and 
personnel  compression  in  those  two  grades.  This  provision  makes 
no  attempt,  however,  to  legislate  what  the  standards  for  the  prac- 
tice of  nursing  should  be. 

In  order  to  assure  the  Committee  a  satisfactory  basis  for  over- 
sight regarding  administrative  steps  the  Committee  expects  VA  to 
take  to  help  remedy  the  problem  of  pay  compression,  section  6(f) 
would  expand  existing  reporting  requirements.  This  amendment 
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would  require  the  VA,  effective  in  its  next  annual  report,  to  docu- 
ment the  number  of  nurses,  by  facility,  that  are  either  in  the  top 
step  in  their  grade  or  on  pay  retention.  In  addition,  it  would  re- 
quire VA  to  report,  by  facility,  on  the  number  of  grade  extension 
requests  and  whether  the  requests  were  granted  or  denied.  Based 
on  the  information  contained  in  this  reporting  requirement,  the 
Committee  intends  to  assess  VA's  use  of  the  grade  extension  au- 
thority in  current  law.  In  addition,  the  information  provided  will 
allow  the  Committee  to  assess  the  impact  of  VA's  draft  circular 
which,  according  to  VA,  will  revise  the  criteria  to  be  used  in  deter- 
mining grade  extensions,  incorporate  more  flexibility  into  the  in- 
terpretation of  the  Nurse  Pay  Act,  and  give  more  guidance  to  the 
field  regarding  the  collection  of  survey  data  and  other  problems  the 
VA  has  identified  in  its  implementation  of  Public  Law  101-366. 

The  reported  bill,  in  section  6(b),  would  address  issues  related  to 
the  pay  of  Chiefs  of  Nursing  Service.  The  measure  would  authorize 
the  Secretary  to  pay  Chiefs  of  Nursing  Service  a  six  percent  differ- 
ential over  the  next  highest  paid  nurse  at  that  facility.  This  provi- 
sion is  intended  to  help  address  a  problem  VA  medical  centers 
have  experienced  in  collecting  reliable  data  on  which  to  set  salaries 
for  Chiefs  of  Nursing  Service  and  reflects  the  Committee's  view 
that  the  Chief  Nurse  should  be  the  highest  paid  nurse  at  the  facili- 
ty. As  previously  discussed,  VA  officials  have  encountered  prob- 
lems with  getting  private  facilities  to  provide  accurate  salary  data 
for  these  positions.  Often  VA  is  given  salary  figures  below  what  is 
actually  paid  in  the  private  sector  and  current  law  does  not  provide 
the  VA  with  a  means  to  correct  this  problem.  Often,  VA  medical 
center  directors  believe  they  are  being  '  low-balled"  with  regard  to 
the  income  data  that  is  provided  for  these  positions.  As  a  result,  a 
Chief  of  Nursing  Service,  while  the  highest  ranked  nurse,  may  be 
paid  less  than  a  subordinate. 

Section  6(b)  would  permit  VA,  in  cases  where  the  Chief  of  Nurs- 
ing Service's  salary  does  not  exceed  the  next  highest  paid  nurse's 
salary,  other  than  nurse  anesthetists,  by  six  percent,  to  increase 
the  Chiefs  salary  so  that  there  is  a  six  percent  differential.  Nurse 
anesthetists  are  excluded  from  the  comparison  group  because 
based,  on  their  distinct  and  highly  specialized  skill,  they  are  fre- 
quently paid  much  higher  salaries  than  other  Registered  Nurses. 

The  Committee  recognizes  that  this  provision  will  not  remedy 
the  problem  regarding  the  collection  of  reliable  data.  Accordingly, 
the  Committee,  in  Section  6(e)  would  require  the  Secretary  to 
review  the  process  for  determining  the  rates  of  pay  for  Chiefs  of 
Nursing  Service.  Section  6(e)  would  require  the  VA  to  review  the 
data  that  is  collected  for  the  Chief  of  Nursing  Service  positions  and 
to  report  on  both  the  accuracy  of  the  data  collected  and  difficulties, 
if  any,  in  obtaining  accurate  data.  The  VA  must  also  include  in  the 
report,  recommended  actions  to  be  taken  to  ensure  more  reliable 
data  to  include  recommendations  for  legislation  or  other  means  for 
serving  such  data  through  the  Department  of  Labor  or  the  Depart- 
ment of  Health  and  Human  Services. 

Finally,  the  reported  bill  would  also  provide  the  Secretary  more 
flexibility  in  transferring  nurses  among  VA  facilities.  Under  cur- 
rent law,  when  a  nurse  transfers  from  one  facility  to  another,  that 
nurse  maintains  the  step  and  grade  but  is  subject  to  the  corre- 
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sponding  salary  for  that  step  and  grade  at  the  new  facility.  This 
provision  in  current  law  was  intended  to  prevent  nurses  from  ro- 
tating through  high  salary  facilities,  such  as  in  New  York  City,  to 
facilities  with  much  lower  salary  rates  and  retaining  their  high 
salary  levels.  The  provision,  however,  has  created  a  disincentive  to 
those  nurses  asked  to  accept  a  management-initiated  transfer  from 
a  facility  with  relatively  high  rates  of  pay  to  one  with  substantially 
lower  rates.  To  address  this  problem,  section  6(c)  of  the  reported 
bill  would  allow  the  VA,  in  cases  of  management-initiated  trans- 
fers, other  than  transfers  for  disciplinary  reasons,  to  negotiate  with 
the  transferee  and  to  pay  an  amount  up  to  the  amount  that  the 
transferee  was  earning  prior  to  the  transfer.  This  section  author- 
izes VA  to  pay  the  increased  amount  for  at  least  one  year  following 
such  a  transfer,  based  on  the  belief  that  maintenance  of  the  prior 
salary  amount  beyond  one  year  may  be  required  in  some  cases  to 
induce  agreement  to  such  a  transfer. 

SMOKING  POLICY 

Over  a  period  of  years,  VA  has  instituted  a  series  of  increasingly 
more  rigid  policies  relating  to  smoking  in  its  facilities.  A  1987 
policy  articulated  the  position  that  non-smoking  would  be  the  norm 
within  the  agency  and  "smoking  will  be  restricted  to  specifically 
designated  areas."  (The  then-Department  of  Medicine  and  Surgery 
had  established  that  policy  for  its  medical  facilities  a  year  earlier.) 
In  1990,  the  Chief  Medical  Director  tightened  policy  with  a  circular 
stating  that  "no  smoking  is  to  be  permitted  indoors  by  acute  care 
patients"  at  acute  care  facilities  at  which  outdoor  smoking  shelters 
are  available.  That  circular  implied  that  further  restrictions  lay 
ahead  in  stating  that  the  "VHS&RA  smoke-free  policy  is  not  yet 
applicable  on  a  nationwide  basis  to  patients  in  long-term  and 
chronic  care  (including  psychiatry)  settings,  and  certain  special  pro- 
gram areas."  Nevertheless,  local  management  was  invited  to  con- 
sider implementing  a  smoke-free  policy  for  those  settings  as  well.  A 
companion  circular  directed  that  indoor  designated  smoking  areas 
are  to  be  eliminated  at  those  facilities  where  smoking  shelters  are 
available. 

Early  this  year,  the  Chief  Medical  Director  issued  a  still  more 
rigorous  directive  to  the  effect  that  each  Veterans  Health  Adminis- 
tration facility  with  long-term  care  (or  other)  programs  previously 
excluded  from  the  national  smoke  free  policy  must  have  a  plan  to 
be  smoke-free  by  December  31,  1993.  The  purpose  of  this  policy  pur- 
ports to  be  "to  bring  VA  health  care  facilities  into  compliance" 
with  standards  set  by  the  Joint  Commission  on  Accreditation  of 
Healthcare  Organizations. 

Veterans  who  must  turn  to  VA  for  hospital  care,  but  who  choose 
to  smoke,  or  are  unable  to  stop,  cannot  be  assured  that  VA  can  or 
will  satisfactorily  accommodate  their  needs,  or  that  when  it  forces 
patients  to  leave  the  facility  to  smoke  that  it  has  suitable  facilities 
to  protect  them  from  inclement  weather  conditions.  As  of  March 
1992,  a  report  of  a  survey  conducted  by  VA's  Office  of  Environmen- 
tal Medicine  and  Public  Health  stated  that  39  VA  facilities  do  not 
have  smoking  shelters.  Of  those  with  shelters,  "[n]o  clear  pattern 
can  be  ascertained  .  .  .  because  [the  types  of  shelters]  are  so  varied. 
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The  types  of  shelters  range  from  protected  walkways  and  en- 
trances, canopies,  stand-alone  shelters,  rooftops,  porches,  loading 
docks,  to  solariums,  gazebos,  picnic  shelters." 

Paralleling  the  limitations  imposed  over  the  years  on  veterans' 
smoking  in  VA  health  care  facilities,  VA  officials  have  moved  to 
limit  over-the-counter  sales  of  tobacco  products  in  VA  canteens.  To- 
bacco sales  revenues  have  historically  played  an  important  role  in 
maintaining  the  fiscal  viability  of  the  Canteen  Service,  and  this 
Committee  has  repeatedly  cautioned  the  VA  about  the  potential 
damage  associated  with  imposing  broad  restrictions  on  such  sales. 
Initially,  the  Department's  efforts  to  limit  such  sales  took  account 
of  revenue  impact,  in  requiring  medical  centers  which  proposed  dis- 
continuation of  tobacco  sales  to  develop  plans  demonstrating  that 
such  a  policy  would  not  impair  the  local  canteen's  profitability.  In 
August  1991,  however,  the  Secretary  flatly  announced  a  decision 
that  canteens  would  cease  over-the-counter  sales  of  tobacco  prod- 
ucts effective  October  1.  In  a  subsequent  VHA  circular,  provision 
was  made  for  patients  in  long-term  and  chronic  care  settings  to 
purchase  tobacco  for  personal  consumption  where  denial  of  tobacco 
would  be  counterproductive  to  the  patient's  welfare. 

Since  the  implementation  of  these  new  policies,  the  Committee 
has  received  a  substantial  amount  of  correspondence  from  veterans 
who  oppose  the  smoking  ban  as  well  as  the  ban  on  sales  of  tobacco 
products  through  the  Canteen  Service.  Chief  among  their  concerns 
is  that  many  of  these  veterans  cannot  make  use  of  the  outdoor 
shelters  due  to  their  mobility  limitations.  In  addition,  inclement 
weather  limits  veteran  access  to  these  shelters  and  often  leaves  the 
veteran  with  no  place  to  smoke.  The  Committee  is  concerned  that 
the  Department  has  not  been  sensitive  to  these  concerns,  and  has 
now  effectively  abdicated  its  decisionmaking  authority  (on  an  issue 
which  may  be  viewed  as  balancing  patient  comfort  and  clinical 
judgment)  to  a  non-Governmental  entity. 

Section  7  of  H.R.  5192,  an  amendment  offered  by  the  Honorable 
Harley  Staggers  which  was  unanimously  adopted  by  the  full  Com- 
mittee, would  provide  that  VA  shall  afford  veterans  who  are  pa- 
tients or  residents  the  right,  consistent  with  medical  requirements 
and  limitations,  to  buy  and  use  tobacco  products  at  VA  medical 
centers,  nursing  homes,  and  domiciliaries.  The  measure  would  re- 
quire the  Secretary  to  ensure  that  each  VA  medical  center  main- 
tains a  suitable  indoor  patient  smoking  area  and  that  patients  have 
access  to  it.  It  would  also  require  the  VA  to  make  tobacco  products 
available  through  the  Canteen  Service  at  every  facility  that  main- 
tains a  canteen. 

The  Committee  received  the  following  communication  from  the 
Committee  on  Ways  and  Means  concerning  section  4  of  the  report- 
ed bill: 
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Committee  on  Ways  and  Means, 

U.S.  House  of  Representatives, 

Washington,  DC,  June  12,  1992. 

Hon.  G.V.  Montgomery, 

Chairman,  Committee  on  Veterans' Affairs, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  writing  to  advise  you  that  the  Com- 
mittee on  Ways  and  Means  will  not  seek  a  sequential  referral  of 
H.R.  5192,  the  Veterans  Health-Care  Amendments  Act  of  1992. 
H.R.  5192  was  ordered  reported  by  the  Committee  on  Veterans'  Af- 
fairs on  May  28,  1992. 

It  is  my  understanding  that  our  staffs  have  worked  to  develop 
modifications  to  the  bill  pertaining  to  the  recovery  of  payments 
from  Medicare  supplemental  insurance  policies.  The  modified  lan- 
guage drops  all  references  to  section  1882(g)  of  the  Social  Security 
Act.  It  also  deletes  language  that  would  deem  Department  of  Vet- 
erans Affairs'  facilities  and  personnel  to  be  Medicare  participating 
providers,  and  language  that  would  deem  medical  services  fur- 
nished by  the  Department  to  be  Medicare-covered  services. 

As  a  result  of  discussions  between  the  two  Committees  and  the 
modifications  made  to  the  bill  by  your  Committee,  it  is  not  my  in- 
tention to  seek  a  sequential  referral  of  the  bill  although  there  re- 
mains a  technical  basis  for  such  a  referral. 

This  decision  is  based  on  our  understanding  that  this  procedure 
does  not,  in  any  way,  affect  this  Committee's  jurisdiction  over  the 
provisions  in  the  bill  pertaining  to  Medicare  supplemental  insur- 
ance policies,  or  the  referral  of  future  legislation  on  such  matters. 
Sincerely, 

Dan  Rostenkowski, 

Chairman. 

Section-By-Section  Analysis 

Section  1. — Section  1  would  provide  that  the  short  title  of  the  Act 
is  the  " Veterans  Health-Care  Amendments  of  1992". 

Section  2(a). — Section  2(a)  would  amend  section  1720B  of  title  38, 
United  States  Code,  by  striking  out  subsection  (c)  which  provides 
that  the  authority  for  VA  to  furnish  respite  care  terminates  on 
September  30,  1992,  and  provide  ongoing  authority  for  the  respite 
care  program. 

Section  2(b). — Section  2(b)  would  amend  section  8133(a)  by  strik- 
ing out  ' 'September  30,  1992"  and  inserting  in  lieu  thereof  "Sep- 
tember 30,  1996",  thus  extending  the  authorization  for  appropria- 
tions for  the  State  Home  Construction  grant  program  by  four 
years. 

Section  2(c). — Section  2(c)  would  extend  the  Health  Professional 
Scholarship  Program  by  amending  section  7618  and  striking  out 
September  30,  1992  and  inserting  in  lieu  thereof  September  30, 
1994. 

Section  3. — Section  3  would  amend  subsection  (f)  of  section  1718 
to  provide  that  a  veteran's  participation  in  a  VA-approved  State- 
home  therapeutic-work  program,  and  such  veteran's  receipt  of 
funds  for  such  participation  shall  not  be  a  basis  for  denial  or  dis- 
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continuation  of  a  rating  of  total  disability  for  purposes  of  pension 
or  compensation. 

Section  4(a). — Section  4(a)  would  amend  section  1729  to  permit 
the  VA  to  recover  from  third-party  insurers  the  cost  of  medical 
care  furnished  CHAMPVA  beneficiaries  after  date  of  enactment  of 
this  Act. 

Section  4(b)(1). — Section  4(b)(1)  would  amend  section  1729  by 
amending  the  definition  of  the  term  '  'health-plan  contract"  to 
make  explicit  the  VA's  authority  to  collect  under  Medicare  supple- 
mental (so-called  medi-gap)  insurance  policies. 

Section  4(b)(2). — Section  4(b)(2)  would  require  VA  to  list  those 
companies  which  issue  or  have  issued  Medicare  supplemental  in- 
surance policies  and  from  which  VA  before  June  1,  1992  has  recov- 
ered costs  under  such  policies. 

Section  4(b)(3). — Section  4(b)(3)  would  provided  that  the  amend- 
ment made  by  paragraph  (1)  would  apply  to  care  furnished  on  or 
after  April  7,  1986. 

Section  4(b)(4). — Section  4(b)(4)  would  provide  that  no  recovery  or 
collection  for  the  cost  of  care  furnished  after  September  30,  1993, 
may  be  made  with  respect  to  a  Medicare  supplemental  insurance 
policy  from  an  insurer  that  is  not  named  on  the  list  required  under 
paragraph  (2). 

Section  4(c)(1). — Section  4(c)(1)  would  amend  section  1729(g)  to 
add  a  new  subparagraph  (C)  to  paragraph  3.  The  new  provision 
would  authorize  payments  for  the  purchase  of  needed  medical 
equipment,  and  for  such  other  purposes  as  may  be  specifically  au- 
thorized by  law. 

Section  4(c)(2). — Section  4(c)(2)  would  further  amend  section 
1729(g)  to  add  a  new  paragraph  5  which  would  provide  for  the  allo- 
cation of  funds  for  purposes  of  new  paragraph  (3)(C).  It  would  re- 
quire VA  to  establish  and  prescribe  a  methodology  for  allocating  20 
percent  of  those  funds  directly  to  medical  centers  at  which  applica- 
ble recoveries  and  collections  have  been  at  above  average  levels. 
The  methodology  is  to  be  designed  to  provide  incentives  to  increase 
recoveries  and  collections  under  section  1729.  The  remaining  80 
percent  of  those  funds  are  to  be  allocated  as  the  Secretary  consid- 
ers appropriate. 

Section  4(c)(8). — Section  4(c)(3)  would  provide  that  the  total 
amount  spent  under  new  section  1729(g)(3)(C)  during  fiscal  year 
1993  and  the  first  quarter  of  fiscal  year  1994  may  not  exceed  the 
sum  of:  (1)  the  amount  attributable  to  the  recovery  during  fiscal 
year  1993  under  medi-gap  policies  from  insurers  which  are  not 
named  on  the  list  established  in  accordance  with  section  4(b)(2), 
and  (2)  the  amount  recovered  or  collected  during  fiscal  year  1993 
(excluding  the  amount  in  item  (1)  above)  in  excess  of  the  Congres- 
sional Budget  Office  estimate  for  such  recoveries  during  that  fiscal 
year.  Any  amount  of  those  monies  spent  during  the  first  quarter  of 
fiscal  year  1994  shall  be  attributed  to  collections  and  recoveries 
during  fiscal  year  1993  and  shall  not  be  considered  for  purposes  of 
section  1729(g)(4)  to  have  been  in  the  MCCR  Fund  on  September  30, 
1993. 

Section  4(c)(4)- — Section  4(c)(4)  would  provide  that  no  amount 
may  be  spent  under  new  section  1729(g)(3)(C)  during  fiscal  years 
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1994  and  1995,  except  during  the  first  quarter  of  fiscal  year  1994, 
as  provided  for  in  section  4(c)(3). 

Section  4(c)(5). — Section  4(c)(5)  would  amend  section  1729(g)(4)  to 
provide  that  the  provisions  of  that  section  shall  not  apply  to  bal- 
ances in  the  MCCR  Fund  on  September  30  for  any  fiscal  year  after 
fiscal  year  1995. 

Section  5. — Section  5  would  amend  section  7314  to  require  a  peer 
review  process  for  the  establishment  of  new  Geriatric  Research, 
Education,  and  Clinical  Centers. 

Section  6(a). — Section  6(a)  would  amend  section  7404(b)  to  estab- 
lish a  new  Assistant  Director  grade  in  the  Nurse  Schedule. 

Section  6(b). — Section  6(b)  would  amend  section  7452(a)(2)  to 
permit  the  Secretary  to  increase  the  rate  of  basic  pay  of  a  nurse 
serving  in  the  Chief  Nurse  position  at  a  facility  to  a  rate  of  basic 
pay  not  exceeding  six  percent  greater  than  the  rate  of  basic  pay 
applicable  to  any  subordinate  nurse  at  the  facility. 

Section  6(c). — Section  6(c)  would  amend  section  7452(e)  to  provide 
that,  in  the  case  of  an  employee  whose  transfer  to  another  health- 
care facility  is  at  the  request  of  the  Secretary,  the  Secretary  may 
provide,  for  at  least  the  first  year  following  such  a  transfer,  a  rate 
of  basic  pay  up  to  the  rate  applicable  to  such  an  employee  before 
the  transfer,  if  the  Secretary  determines  such  a  rate  of  pay  is  nec- 
essary to  fill  the  position. 

Section  6(d). — Section  6(d)  would  require  the  Secretary  to  conduct 
a  review  of  the  qualification  standards  used  for  VA  nursing  person- 
nel and  the  relationship  between  these  standards  and  both  pay  and 
personnel  compression  in  the  Intermediate  and  Senior  nurse 
grades.  It  would  also  require  the  Secretary  to  revise  qualification 
standards  based  upon  such  a  review  to  reflect  the  five  grade  levels 
for  nursing  personnel  and  reduce  the  compression  in  pay  and  per- 
sonnel in  the  Intermediate  and  Senior  grades.  VA  shall  revise  its 
qualification  standards  for  nursing  personnel  not  later  than  April 
1,  1993  or  six  months  after  the  date  of  enactment  of  this  Act, 
whichever  is  later. 

Section  6(e). — Section  6(e)  would  require  the  Secretary  to  conduct 
a  review  of  the  process  for  determining  the  rate  of  basic  pay  appli- 
cable to  the  Chief  Nurse  position  and  submit  a  report  to  the  Com- 
mittees on  Veterans'  Affairs  of  the  House  and  Senate  and,  if  neces- 
sary, any  recommendations  for  corrective  action. 

Section  6(f). — Section  6(f)  would  amend  section  7451(g)  to  require 
the  Secretary  to  include  in  reports  on  VA  nurse  pay  the  number  of 
nurses,  shown  by  facility  and  covered  position,  who  are  on  pay  re- 
tention or  in  the  top  step  of  any  grade;  and  with  respect  to  such 
employees,  comprehensive  information,  by  facility,  as  to  whether 
an  extension  of  the  pay  grades  was  sought  for  these  positions  and 
whether  or  not  the  request  was  granted  or  denied. 

Section  7. — Section  7(a)  would  provide  that  each  veteran  patient 
or  resident  in  a  VA  medical  center,  nursing  home  or  domiciliary 
shall  have  the  right  (consistent  with  medical  requirements  and  lim- 
itations) to  purchase  and  use  tobacco  products. 

Section  7(b)(1)  would  provide  that  each  VA  facility  which  main- 
tains a  commissary  or  canteen  shall  make  available  through  the 
commissary  or  canteen  tobacco  products  and  assure  that  each  pa- 
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tient  or  resident  shall  have  the  opportunity  to  purchase  tobacco 
products. 

Section  7(b)(2)  would  provide  that  each  VA  medical  facility  shall 
maintain  a  suitable  indoor  patient  smoking  area. 

Section  7(c)  would  make  the  section  applicable  to  VA  medical 
centers,  nursing  homes,  and  domiciliaries. 

Section  7(d)  would  provide  that  the  Secretary  shall  submit,  not 
later  than  120  days  after  enactment  of  this  Act,  to  the  Committees 
on  Veterans'  Affairs  of  the  House  and  Senate,  a  report  on  the  steps 
taken  at  each  facility  to  implement  Section  7. 

Oversight  Findings 

No  oversight  findings  have  been  submitted  to  the  Committee  by 
the  Committee  on  Government  Operations. 

Congressional  Budget  Office  Cost  Estimate 

The  following  letter  was  received  from  the  Congressional  Budget 
Office  concerning  the  cost  of  the  reported  bill: 

Congressional  Budget  Office, 

U.S.  Congress, 
Washington,  DC,  June  9,  1992. 

Hon.  G.V.  Montgomery, 

Chairman,  Committee  on  Veterans' Affairs, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  5192,  the  Veterans' 
Health-Care  Amendments  of  1992,  as  ordered  reported  by  the 
House  Committee  on  Veterans'  Affairs,  May  28,  1992.  Because  the 
bill  would  affect  direct  spending,  we  have  provided  the  attached  es- 
timate as  required  by  clause  8  of  House  Rule  XXI. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer, 

Director. 

1.  Bill  number:  H.R.  5192 

2.  Bill  title:  Veterans'  Health-Care  Amendments  of  1992 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Veterans'  Affairs,  May  28,  1992. 

4.  Bill  purpose:  To  extend  certain  expiring  authorizations,  to 
clarify  the  authority  of  the  Department  of  Veterans  Affairs  (VA)  to 
collect  from  medicare  supplemental  insurance  policies  for  care  pro- 
vided in  VA  facilities,  to  make  certain  changes  in  the  rates  of  pay 
of  VA  nurses,  and  for  other  purposes. 

5.  Estimated  cost  to  the  Federal  Government: 

[By  fiscal  years,  in  millions  of  dollars] 

1993       1994       1995       1996  1997 


Direct  Spending 
Estimated  Budget  Authority 


1         1         0      406  434 
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1993 

1994 

1995 

1996 

1997 

Estimated  Outlays  

  1 

1 

0 

406 

434 

Authorizations 

Estimated  Authorization  Level  

  132 

126 

123 

129 

34 

Estimated  Outlays  

  29 

54 

93 

112 

127 

Basis  of  Estimate 

The  following  section-by-section  cost  analysis  addresses  only 
those  sections  of  the  bill  that  could  be  expected  to  have  a  signifi- 
cant budgetary  impact. 

Section  2(a).  This  section  would  eliminate  the  sunset  date  on  the 
authority  of  the  VA  to  provide  respite  care.  Respite  care  is  inpa- 
tient care  provided  to  an  individual  who  is  otherwise  cared  for  at 
home.  The  purpose  of  respite  care  is  to  provide  some  relief  for  the 
caregiver.  The  authority  for  the  VA  to  provide  respite  care  expires 
on  September  30,  1992. 


[By  fiscal  years,  in  millions  of  dollars] 


1993 

1994 

1995 

1996 

1997 

Estimated  Authorization  Level  

Estimated  Outlays  

  26 

  26 

27 
27 

29 
29 

32 
32 

34 
34 

VA  has  collected  very  little  data  on  the  amount  of  respite  care 
that  has  been  provided  in  the  past  or  on  the  cost  of  that  care.  VA 
estimates  that  there  is  an  average  daily  census  of  685  respite  care 
patients  in  the  137  participating  VA  facilities.  The  only  data  on  the 
cost  of  respite  care  comes  from  a  study  that  was  done  by  VA  in 
1988.  Based  on  this  data,  it  is  estimated  that  the  average  per  diem 
cost  for  respite  care  in  1993  would  be  $103.  The  above  estimate  as- 
sumes that  the  number  of  respite  care  patients  would  remain  rela- 
tively stable  through  the  projection  period  and  that  the  average 
cost  would  increase  with  inflation. 

Section  2(b).  This  section  would  extend  through  1996  the  author- 
ity of  the  VA  to  provide  grants  to  states  for  the  construction  of 
state  veterans'  homes.  This  authority  expires  under  current  law  on 
September  30,  1992. 


[By  fiscal  years,  in  millions  of  dollars] 


1993  1994 

1995 

1996 

1997 

Estimated  Authoriization  Level  

  88  91 

94 

97 

0 

Estimated  Outlays  

  0  18 

53 

77 

93 

The  1992  appropriation  included  $85  million  for  this  activity. 
This  amount  was  increased  for  anticipated  inflation  to  estimate 
future  authorization  levels.  Outlays  are  projected  according  to  his- 
torical spending  patterns. 

Section  2(c).  This  section  would  extend  through  1994  the  author- 
ity of  the  VA  to  provide  scholarships  to  individuals  studying  in  the 
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health  professions.  This  authority  expires  under  current  law  on 
September  30,  1992. 


[By  fiscal  years,  in  millions  of  dollars] 


1993       1994       1995       1996  1997 

Estimated  Authorization  Level  

  10       11        0        0  0 

Estimated  Outlays  

  0        7       11        3  0 

The  1992  appropriation  included  $10.1  million  for  this  activity. 
This  amount  was  increased  for  anticipated  inflation  to  estimate 
future  authorization  levels.  Outlays  are  projected  according  to  his- 
torical spending  patterns. 

Section  3.  This  section  would  provide  that  remuneration  from 
work  therapy  programs  operated  by  state  veterans'  homes  would 
not  be  considered  income  for  pension  purposes.  Payments  from 
such  programs  operated  by,  or  within,  VA  facilities  are  exempt 
under  current  law. 


[By  fiscal  years,  in  millions  of  dollars] 


1993       1994       1995       1996  1997 

Estimated  Budget  Authority  

  11111 

Estimated  Outlays  

  11111 

According  to  the  National  Association  of  State  Veterans  Homes, 
25  state  homes  offer  compensated  work  therapy  (CWT)  programs. 
Because  nationwide  data  was  not  available  on  the  number  of  pen- 
sioners participating  in  these  programs,  the  above  estimate  is 
based  on  information  from  a  sampling  of  six  state  homes  with  large 
CWT  programs. 

It  is  estimated  that  around  400  pensioners  participate  in  state- 
home-run  CWT  programs.  It  is  also  estimated  that,  on  average, 
these  participants  work  around  14  hours  per  week.  Payment  at  the 
federal  minimum  wage  level  would,  therefore,  provide  pensioner- 
participants  with  reportable  income  of  around  $3,000  a  year.  Exclu- 
sion of  this  income  would  increase  their  pension  payment  by  a 
similar  amount. 

Section  4(a).  This  section  would  allow  the  VA  to  bill  private 
health  insurers  for  care  provided  to  CHAMPVA  beneficiaries  in 
VA  facilities.  This  authority  would  expire  on  September  30,  1995. 


[By  fiscal  years,  in  millions  of  dollars] 


1993       1994       1995       1996  1997 

Estimated  Budget  Authority  

  -*     -*     -1        0  0 

Estimated  Outlays  

  -*     -*     -1        0  0 

*  Less  than  $500,000. 


Prior  to  October  of  1991,  virtually  no  CHAMPVA  beneficiaries 
were  treated  in  VA  facilities.  During  the  first  half  of  fiscal  year 
1992,  VA  has  been  conducting  a  test  program  in  29  facilities  of  pro- 
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viding  inpatient  and  outpatient  care  to  CHAMPVA  eligibles.  As  of 
the  end  of  March,  VA  had  provided  1,160  outpatient  visits  and  94 
inpatient  episodes  of  care  under  this  program. 

The  test  program  is  currently  on  hold  for  evaluation.  If,  as  is  ex- 
pected, the  program  is  favorably  evaluated  and  expanded  nation- 
wide, it  is  estimated  that  20,000  outpatient  visits  and  1,100  inpa- 
tient stays  would  be  generated  by  CHAMPVA  beneficiaries.  The 
program  would  probably  not  be  operating  nationwide  until  1995, 
however.  If  the  program  is  not  approved  for  continuation  and  ex- 
pansion, no  savings  would  occur. 

There  is  no  data  on  the  health  insurance  coverage  of  these  bene- 
ficiaries, but  CBO  believes  that  few  people  who  participate  in 
CHAMPVA  have  additional  private  health  insurance.  The  above 
estimate  assumes  that  25  percent  have  insurance  coverage,  based 
on  an  estimate  made  by  CHAMPVA  personnel.  Reflecting  VA's  ex- 
perience in  collecting  from  veterans'  insurers,  it  was  further  as- 
sumed that  85  percent  of  costs  would  be  recoverable  and  that  60 
percent  of  recoverable  costs  would  be  collected. 

Section  4(b).  This  section  would  have  three  effects.  It  would  clar- 
ify the  VA's  authority  to  collect  from  medicare  supplemental  insur- 
ance policies  for  care  provided  in  VA  facilities.  It  would  authorize 
VA  to  retain  for  the  purchase  of  medical  equipment  all  reimburse- 
ments from  supplemental  insurance  carriers  who  had  not  reim- 
bursed VA  prior  to  enactment  of  this  bill.  And,  the  section  would 
prohibit  VA  from  billing  after  September  30,  1993,  those  medicare 
supplemental  insurers  that  did  not  reimburse  VA  prior  to 
enactment. 

The  first  effect  of  section  4(b),  the  clarification  of  VA's  authority 
to  bill  medicare  supplemental  insurance  policies  during  1993, 
would  increase  1993  collections  by  an  estimated  $20  million.  Based 
on  VA's  current  collection  rates,  it  is  estimated  that  new  collec- 
tions from  supplemental  insurers  could  run  around  $100  million  a 
year,  but  the  estimate  assumes  that  VA  would  be  able  to  collect 
only  about  20  percent  of  this  amount  in  1993  because  of  the  time 
lag  required  to  establish  reimbursement  contracts. 

Nonetheless,  the  increase  in  collections  from  those  medicare  sup- 
plemental insurers  that  do  not  now  reimburse  VA  would  be  com- 
pletely offset  by  the  second  effect  of  section  4(b) — the  authority 
granted  VA  to  retain  and  spend  those  collections. 

Finally,  VA  would  be  prohibited  from  recovering  reimburse- 
ments after  1993  from  any  medicare  supplemental  insurers  that 
are  not  now  reimbursing  the  agency.  Thus,  there  would  be  no  out- 
year  effects  from  this  provision. 

Section  4(c).  This  section  would  terminate  on  September  30, 
1995,  the  authority  of  the  VA  to  bill  third-party  insurers  for  any 
care  provided  in  VA  facilities  or  at  VA  expense. 


[By  fiscal  years,  in  millions  of  dollars] 


1993       1994       1995  1996 

1997 

Estimated  Budget  Authority  

  0         0         0  405 

433 

Estimated  Outlays  

  0         0         0  405 

433 
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The  above  estimate  of  cost  of  this  provision  in  1996  and  1997  re- 
flects the  CBO  baseline  estimates  for  total  medical  care  reimburse- 
ments in  those  years. 

Section  7.  This  section  would  require  VA  to  sell  tobacco  prod- 
ucts in  all  commissaries  and  canteens  in  VA  facilities.  VA  would 
also  be  required  to  provide  indoor  smoking  areas  in  all  VA  medical 
facilities. 


[By  fiscal  years,  in  millions  of  dollars] 


1993       1994       1995       1996  1997 


Construction  Cost 

Estimated  Authorization  Level   11  0  0  0  0 

Estimated  Outlays   6  5  0  0  0 

Restoration  of  Rent  Payments 

Estimated  Authorization  Level   -  3  -  3  0  0  0 

Estimated  Outlays   -  3  -  3  0  0  0 

Net  Budgetary  Impact 

Estimated  Authorization  Level   8  -  3  0  0  0 

Estimated  Outlays   3  2  0  0  0 


According  to  information  from  VA,  the  cost  of  equipping  all  VA 
medical  facilities  with  properly  ventilated  sites  for  smoking  would 
be  around  $11  million.  This  estimate  assumes  that  needed  funds 
would  be  appropriated  for  1993.  The  outlay  estimate  assumes  that 
these  construction  projects  would  be  given  a  fairly  high  priority, 
because  the  requirement  to  provide  smoking  areas  would  be  man- 
datory under  this  section. 

The  canteens  in  VA  facilities  are  operated  by  the  VA  Canteen 
Service.  The  Canteen  Service,  which  is  financed  through  a  manda- 
tory revolving  fund,  is  required  to  set  prices  to  cover  all  costs  of 
operation,  with  the  goal  of  breaking  even  each  year.  Therefore,  any 
revenues  gained  from  tobacco  sales  should  be  offset  by  lower  prices 
on  other  merchandise.  But,  when  VA  halted  tobacco  sales  in  Octo- 
ber, 1991,  the  agency  decided  to  waive  for  three  years  the  payment 
by  the  canteens  of  occupancy  and  service  charges,  i.e.  rents,  on  the 
space  they  occupy  in  VA  facilities.  This  was  done  to  minimize  the 
increase  necessary  in  prices  of  non-tobacco  items  in  the  canteens. 
The  above  estimate  assumes  that  the  rent  waivers  would  be  can- 
celed if  the  canteens  resumed  selling  tobacco  products. 

6.  Pay-as-you-go  considerations:  The  Budget  Enforcement  Act  of 
1990  sets  up  pay-as-you-go  procedures  for  legislation  affecting 
direct  spending  or  receipts  thorugh  1995.  The  bill  would  have  the 
following  pay-as-you-go  impact: 


[By  fiscal  years,  in  millions  of  dollars] 


1992       1993       1994  1995 


Outlays   0  110 

Receipts   Not  applicable 


7.  Estimated  cost  to  state  and  local  government: 


! 
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The  Congressional  Budget  Office  has  determined  that  the  budg- 
ets of  state  and  local  governments  would  not  be  significantly  affect- 
ed by  the  enactment  of  this  bill. 

8.  Estimate  comparison:  None. 

9.  Previous  CBO  estimate:  On  May  13,  1992,  CBO  released  an  es- 
timate of  H.R.  3198,  a  bill  the  provisions  of  which  are  essentially 
identical  to  section  7  of  H.R.  5192.  The  estimate  of  H.R.  3198  failed 
to  include  the  effect  of  the  restoration  of  rent  payments  and,  there- 
fore, showed  a  higher  cost  than  shown  above  for  section  7. 

10.  Estimate  prepared  by:  K.W.  Shepherd  (226-2840) 

11.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 


CONGRESSIONAL  BUDGET  OFFICE  ESTIMATE1 

The  applicable  cost  estimate  of  this  Act  for  all  purposes  of  sec- 
tions 252  and  253  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  shall  be  as  follows: 


[By  fiscal  years,  in  millions  of  dollars] 

1992       1993       1994  1995 


Change  in  Outlays   0  110 

Receipts   Not  applicable 


1  An  estimate  of  H.R.  5192,  the  Veterans'  Hearth-Care  Amendments  of  1992,  as  ordered  reported  by  the  House  Committee  on  Veterans'  Affairs, 
May  28,  1992.  This  estimate  was  transmitted  by  the  Congressional  Budget  Office  on  June  9,  1992. 

Inflationary  Impact  Statement 

The  reported  bill  will  have  no  inflationary  impact. 

Department  Views 

The  following  letter  was  received  from  the  Department  of  Veter- 
ans Affairs  concerning  the  reported  bill: 

Department  of  Veterans  Affairs, 
The  Deputy  Secretary  of  Veterans  Affairs, 

Washington,  DC,  June  16,  1992. 

Hon.  G.V.  Montgomery, 

Chairman,  Committee  on  Veterans'  Affairs, 

House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  There  is  transmitted  herewith,  a  bill 
report  on  H.R.  5192,  a  bill  "To  amend  title  38,  United  States  Code, 
to  make  improvements  to  veterans  health  programs." 

H.R.  5192  is  an  omnibus  measure  containing  several  provisions 
all  aimed  at  improving  the  VA  health  care  system.  We  have  the 
following  views  on  the  provisions  of  this  bill. 

Permanent  Authority  for  Respite  Care  Program 

Section  2(a)  of  H.R.  5192  would  make  respite  care  a  permanent 
VA  program.  Under  this  program,  eligible  veterans  suffering  from 
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a  chronic  illness  who  reside  primarily  at  home  may  receive  care  in 
VA  facilities  on  an  intermittent  basis  to  give  the  veteran's  care 
givers  (usually  family)  a  temporary  "respite."  This  enables  the  vet- 
eran to  continue  residing  primarily  at  home.  Since  its  inception, 
VA's  Respite  Care  Program  has  been  enthusiastically  received  by 
veterans,  their  families,  and  health  care  providers.  The  availability 
of  respite  care  services  is  believed  in  many  instances  to  have  en- 
abled veterans  to  delay  or,  in  some  circumstances,  avoid  the  need 
for  long  term  hospitalization.  Currently,  130  VA  medical  centers 
offer  this  program.  Our  strategic  plans  call  for  all  VA  medical  cen- 
ters to  offer  respite  care  by  1997.  Authority  for  the  Respite  Care 
Program  expires  September  30,  1992.  VA  supports  its  authorization 
on  a  permanent  basis. 

Enactment  of  this  provision  would  not  result  in  any  costs  that 
are  not  reflected  in  the  President's  FY  1993  Budget. 

Extension  of  State  Home  Grant  Authority 

Section  2(b)  of  the  bill  would  extend  through  Fiscal  Year  1996, 
the  State  home  grant  program  which  assists  the  States  with  the 
construction  and  acquisition  of  State  home  facilities  for  veterans. 
Over  the  years,  these  grants  have  created  a  network  of  54  State 
veterans  facilities  in  36  States.  These  facilities  make  it  possible  to 
provide  medical  care  to  many  more  veterans  than  can  receive  care 
in  VA  facilities.  It  is  a  cost  effective  program  in  which  Federal  par- 
ticipation is  limited  to  no  more  than  65  percent  of  the  cost  of  any 
one  project.  We  strongly  support  this  provision. 

We  estimate  the  first  year  cost  of  this  extension  would  be  $40 
million,  and  the  cost  through  FY  1996  would  be  $200  million.  These 
costs  are  included  in  the  President's  FY  1993  Budget. 

We  also  urge  your  support  for  a  proposal  to  improve  the  State 
Veterans  Home  Grant  Program  by  giving  States  more  time  to 
comply  with  grant  requirements  if  their  grant  applications  are  con- 
ditionally approved.  According  to  our  proposal,  if  a  State  fails  to 
comply  with  such  requirements  in  the  allotted  time,  VA  would  not 
be  required  to  set  aside  grant  funds  for  that  project  during  that 
fiscal  year.  This  would  free  up  these  funds  to  award  grants  to  other 
States  even  if  their  projects  rank  lower  on  the  applicable  priority 
list.  We  will  provide  further  details  on  this  proposal  in  legislation 
which  we  will  submit  to  Congress. 

Extension  of  VA  Health  Professional  Scholarship  Program 

Section  2(c)  of  the  bill  would  also  extend  for  two  years  (through 
Fiscal  Year  1994)  VA's  Health  Professional  Scholarship  Program. 
The  scholarship  program  continues  to  be  a  valuable  tool  in  the  re- 
cruitment and  retention  of  nurses,  physical  therapists,  and  other 
health  care  professionals.  Under  the  scholarship  program,  awards 
are  given  to  students  during  the  last  1  to  2  years  of  their  training. 
In  exchange,  the  student  must  work  in  a  VA  facility  upon  comple- 
tion of  his  or  her  program  for  a  period  of  1  year  for  each  year  VA 
provided  scholarship  support.  The  scholarship  program  helps 
ensure  a  continuous  influx  of  trained  health  care  professionals  into 
the  VA  health  care  system.  The  authority  to  award  scholarships  to 
new  participants  is  scheduled  to  expire  September  30,  1992.  We 
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support  extending  the  program,  but  we  recommend  a  4-year  exten- 
sion rather  than  the  2-years  your  bill  calls  for.  Also,  we  recommend 
that  the  bill  be  revised  to  require  a  minimum  2  years  of  service 
when  VA  provides  scholarship  support.  The  Administration  trans- 
mitted proposed  legislation  to  increase  the  service  obligation 
during  the  last  session  of  Congress. 

We  estimate  that  extending  this  program  would  cost  $10.1  mil- 
lion in  fiscal  year  1993  and  $10.3  million  in  fiscal  year  1994.  The 
cost  of  this  program  was  included  in  the  President's  FY  1993 
Budget. 

Work-therapy  Program 

Section  3  of  the  bill  would  provide  that  the  earnings  of  a  veteran 
who  participates  in  a  work-therapy  program  as  part  of  the  veter- 
an's care  in  a  State  home  shall  not  be  deemed  income  for  purposes 
of  eligibility  for  VA  benefits.  This  proposal  would  treat  state  reha- 
bilitation programs  the  same  as  VA  therapeutic  and  rehabilitative 
activities. 

Consideration  of  participation  in  a  rehabilitation  program  or  of 
the  payments  derived  from  it  in  determining  entitlement  to  VA 
benefits  would  serve  as  a  disincentive  for  entering  or  continuing 
the  program  and  would  therefore  defeat  the  program's  therapeutic 
purpose.  Further,  reduction  or  termination  of  VA  benefits  as  a 
result  of  earnings  from  the  program  might  decrease  a  veteran's 
motivation.  For  these  reasons,  it  is  logical  to  treat  State  rehabilita- 
tive programs  in  the  same  way  that  similar  VA  programs  are 
treated.  This  provision  would  generate  pay-as-you-go  costs.  We 
would  not  object  to  the  provision  if  the  bill  included  an  offset. 

Medical  Care  Cost  Recovery 

First,  we  must  strongly  object  to  the  sunset  provision  on  VA's 
cost  recoveries  set  forth  in  section  4(c)  of  the  bill.  This  provision 
would  raise  serious  doubts  regarding  the  continuation  of  all  VA 
cost  recovery  activities  and  Congress'  commitment  to  these  efforts. 
Although  some  of  our  cost  recovery  activities  are  authorized  by 
other  Federal  laws,  we  believe  this  program  should  not  regularly 
be  threatened  with  termination  especially  in  light  of  the  large  re- 
coveries obtained  under  it. 

VA  has  demonstrated  remarkable  success  in  this  program  and 
has  invested  significant  resources  on  personnel,  procedures,  auto- 
mation, and  training.  There  is  absolutely  no  programmatic  justifi- 
cation for  phasing  down  or  discontinuing  the  program.  We  believe 
this  provision  would  serve  no  useful  purpose. 

Section  4  of  the  bill  addresses  the  continuing  problem  of  VA's 
difficulty  collecting  from  insurance  carriers  under  Medicare  supple- 
mental (medigap)  policies  issued  to  veterans  covered  by  Medicare. 
VA  has  authority  to  collect  from  health  care  plans  the  cost  of  med- 
ical care  furnished  to  veterans  for  nonservice-connected  disabilities. 
The  Medicare  and  Medicaid  programs,  however,  were  explicitly  ex- 
cluded from  the  definition  of  a  health-plan  contract  to  prevent  the 
needless  transfer  of  funds  from  one  Government  entity  to  another. 
While  many  insurers  who  offer  medigap  plans  reimburse  VA,  a  sig- 
nificant number  of  them  have  taken  the  position  that  because  VA 
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may  not  recover  from  Medicare,  there  is  no  liability  on  medigap 
policies  which  were  designed  to  supplement  Medicare.  Further- 
more, following  the  grant  of  specific  authority  to  the  Department 
of  Defense  to  recover  from  medigap  policies  in  10  U.S.C.  §  1095,  VA 
has  encountered  further  difficulty  with  the  lack  of  specific  author- 
ity in  our  statute.  By  clarifying  VA's  authority  with  similar  explic- 
it language,  this  bill  would  allay  any  doubts  as  to  whether  medigap 
plans  are  required  to  reimburse  VA. 

VA's  medical  care  cost  recovery  statute  provides  clear  legal  au- 
thority for  recovery  of  costs  from  liable  third  parties  (workers'  com- 
pensation, crime  victims'  programs,  automobile  no-fault  plans,  and 
health  insurance  carriers),  for  VA  medical  care  furnished  for  non- 
service-connected  disabilities.  The  statute  currently  applies,  howev- 
er, only  where  the  patient  who  receives  the  medical  care  is  a  veter- 
an. There  is  no  comparable  statutory  authority  to  permit  recovery 
from  such  liable  third  parties  when  the  patient  is  a  veteran's  de- 
pendent or  survivor  whose  care  was  furnished  or  paid  for  under  the 
CHAMPVA  program.  This  provision  would,  therefore,  conform 
VA's  authority  to  collect  for  care  provided  to  nonveterans  under 
CHAMPVA  to  the  existing  authority  for  recovery  from  third  par- 
ties of  the  cost  of  care  provided  to  veterans.  We  support  this  provi- 
sion. 

Section  4(b)(2)  of  this  bill  would  permit  VA  medical  centers  to 
retain  20  percent  of  medigap  collections  for  medical  equipment 
purchases.  Currently,  VA  may  only  use  medigap  collections  to  pay 
for  the  cost  of  the  Medical  Care  Cost  Recovery  Program.  We 
strongly  object  to  this  provision. 

Allowing  VA  medical  centers  to  retain  MCCR  collections  for  pur- 
poses not  related  to  the  MCCR  program  would  create  several  unde- 
sirable outcomes.  First,  it  would  circumvent  the  establishment  of 
priorities  and  funding  allocations  of  the  Congressional  budget  and 
appropriations  processes,  as  well  as  the  Department's  internal 
budget  process.  Furthermore,  during  the  budget  and  appropriations 
cycles  the  Medical  Care  account  could  be  subjected  to  offsets  based 
on  the  anticipated  Medigap  collections.  If  actual  Medigap  collec- 
tions fell  short  of  estimates  used  to  calculate  the  offset,  the  Medical 
Care  budget  would  suffer  a  funding  shortfall.  Finally,  this  provi- 
sion would  generate  PAYGO  costs  under  the  Omnibus  Budget  Rec- 
onciliation Act  of  1990.  We  are  currently  developing  the  estimated 
PAYGO  costs  of  this  provision. 

Establishment  of  New  GRECC's 

Section  6  of  the  bill  would  establish  a  new  peer  process  for  as- 
sessing the  scientific  and  clinical  merit  of  new  Geriatric  Research, 
Education,  and  Clinical  Centers  (GRECC).  VA  would  be  required  to 
consider  the  recommendations  of  the  assessment.  VA  currently  has 
in  place  an  effective  process  for  selecting  new  GRECC's.  This  provi- 
sion would  add  further  complexity  to  our  decisionmaking  process. 
It  would  also  erode  the  Secretary's  authority  to  make  resource  allo- 
cation decisions.  We  do  not  support  enactment  of  this  section. 

We  estimate  that  the  administrative  cost  of  this  proposal  would 
be  less  than  $200,000  per  year. 
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Nurse  Pay 

Section  6  of  the  bill  contains  several  provisions  which  would 
modify  the  recently  enacted  locality-based  nurse  pay  system.  VA 
believes,  based  on  greatly  improved  nurse  recruitment  and  reten- 
tion, that  this  new  system  is  generally  successful.  At  the  same 
time,  we  recognize  that  some  administrative  "fine  tuning"  of  the 
process  is  in  order.  As  with  any  new  system,  it  has  been  evolving 
continually  since  implementation.  We  believe  the  success  of  the 
system  has  been  augmented  through  both  the  increased  sophistica- 
tion and  understanding  of  the  system's  flexibilities  by  its  users,  and 
through  different  management  initiatives  to  improve  the  system 
within  the  existing  law.  For  example,  we  have  conducted  additional 
training  for  personnel  officers,  issued  clarification  on  the  head 
nurse  differential,  and  have  drafted  changes  to  the  existing  policy 
which  will  provide  additional  guidance  in  and  clarification  of  the 
system's  flexibilities.  As  a  result,  we  object  to  the  provisions  of  this 
bill  affecting  nurses'  pay. 

Before  nurse  pay  reform,  we  were  spending  approximately  $100 
million  on  special  pay  for  nurses;  salary  expenses  related  to  nurse 
pay  reform  amount  to  an  additional  $170  million.  The  current  total 
for  nurse  special  pay  now  accounts  for  over  14  percent  of  total 
nurse  salary  expenditures.  There  are  no  systematic  data  available 
demonstrating  that  further  reforms  are  needed  to  the  VA  nurses' 
pay  system  at  this  time. 

New  Nurse  Assistant  Director  Grade 

Section  6(a)  of  the  draft  bill  would  amend  section  7404(b)  to  add  a 
new  Assistant  Director  grade  between  the  Senior  and  Director 
grades,  and  would  redesignate  the  nurse  grade  schedule  to  include 
the  new  Assistant  Director  grade,  for  a  total  of  five  grades.  This 
proposal  is  simply  not  justified  at  this  time. 

We  estimate  the  first  year  cost  of  enacting  this  provision  would 
be  $1.2  million.  The  total  cost  over  the  next  five  fiscal  years  would 
be  $6.5  million. 

Extra  Pay  for  Chief  Nurses 

Section  6(b)  would  amend  section  7452(a)(2)  to  authorize  the  Sec- 
retary to  adjust  upward  the  rate  of  basic  pay  of  a  Chief  of  Nursing 
Service,  while  serving  in  that  position,  not  to  exceed  six  percent 
more  than  any  other  subordinate  nurse  at  that  facility.  Any  such 
increase  would  be  subject  to  a  cap  of  Executive  Level  V. 

While  VA  supports  the  concept  that  Chief  Nurses  should  be  paid 
more  than  subordinates,  and  recognizes  that  this  provision  will  pro- 
vide VA  with  additional  pay  flexibility  for  Chief  Nurses,  we  believe 
that  this  proposal  is  unnecessary. 

However,  if  this  provision  were  enacted,  we  recommend  the  addi- 
tional pay  be  considered  a  differential  similar  to  the  supervisory 
differential  received  by  General  Schedule  employees  (5  U.S.C. 
§5755),  i.e.,  the  differential  would  not  be  considered  basic  pay.  In 
addition,  the  legislation  should  specifically  authorize  this  differen- 
tial pay  to  exceed  the  maximum  step  of  the  grade. 
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We  estimate  that  the  first  year  cost  of  enacting  this  provision 
would  be  $83,092  for  the  first  year  and  $651,836  for  the  next  five 
fiscal  years  (including  the  first  year  cost). 

Pay  Retention  for  Transferred  Nurses 

Section  6(c)  would  amend  section  7452(e)  to  authorize  the  Secre- 
tary to  provide  at  least  one  year  of  pay  retention  to  employees  who 
transfer  at  the  request  of  the  Secretary.  We  oppose  this  provision. 

However,  if  this  provision  were  enacted,  we  recommend  that  the 
legislation  clearly  state  that  it  does  not  include  employees  trans- 
ferred as  the  result  of  disciplinary  action.  This  proposal  would  pro- 
vide the  Secretary  authority  to  offer  transferring  employees'  pay 
retention  similar  to  that  received  by  other  Federal  employees 
under  5  U.S.C.,  chapter  53. 

We  estimate  enacting  this  provision  would  cost  $175,500  in  the 
first  fiscal  year  and  $2.3  million  over  the  first  five  fiscal  years. 

Review  and  Revision  of  Nurse  Qualification  Standards 

Section  6(d)(1)  requires  the  Secretary  to  conduct  a  review  of  qual- 
ification standards  used  for  nursing  personnel  and  the  relationship 
between  those  standards  and  pay  compression  at  the  intermediate 
and  senior  grades.  Based  on  the  review,  this  section  further  re- 
quires that  the  Secretary  revise  nurse  qualification  standards  to  (a) 
reflect  the  new  five-grade  nurse  pay  schedule,  and  (b)  to  reduce  pay 
compression  at  the  intermediate  and  senior  grades  to  the  extent 
based  on  existing  standards.  We  oppose  this  provision. 

Although  we  recognize  that  modification  of  the  qualification 
standards  for  Senior  and  Director  grades  may  be  needed  to  imple- 
ment a  new  Assistant  Director  grade,  we  do  not  believe  that  a  full 
review  and  revision  of  the  qualification  standards  for  all  grade 
levels  are  warranted. 

We  recognize  that  there  has  been  additional  pay  compression  in 
some  localities  as  a  result  of  Nurse  Locality  Pay  implementation. 
However,  we  believe  that  this  compression  is  reflective  of  local 
labor  market  rates.  If  this  compression  interferes  with  recruitment 
and  retention,  we  already  have  the  authority  to  expand  pay  rate 
ranges.  It  is  our  understanding  that  the  intent  of  this  provision  is 
to  improve  the  comparison  of  VA  and  non-VA  local  pay  rates.  In 
our  view,  that  purpose  can  best  be  achieved  by  VA's  administrative 
actions  to  "fine-tune"  the  local  survey  process. 

Section  6(d)(2)  requires  VA  to  prescribe  the  revised  qualification 
standards  by  the  later  of  April  1,  1993,  or  six  months  after  enact- 
ment. This  date  is  consistent  with  the  overall  effective  date  for  sec- 
tion 6,  and  we  support  this  provision. 

Section  6(d)(3)  requires  a  report  on  the  Secretary's  findings  and 
actions  under  this  subsection,  no  later  than  six  months  after  the 
new  nurse  qualification  standards  are  prescribed.  We  do  not  oppose 
this  provision. 

Report  on  Chief  Nurse  Surveys 

Section  6(e)(1)  would  require  the  Secretary  to  conduct  a  review  of 
the  adequacy  of  the  survey  process,  the  accuracy  of  data  obtained, 
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and  the  difficulties  in  obtaining  accurate  data,  with  respect  to  the 
Chief  Nurse  position. 

Section  6(e)(2)  requires  the  Secretary  to  submit  a  report  to  the 
House  and  Senate  Veterans'  Affairs  Committees  concerning  the 
review  and  assessment,  which  is  to  include  recommendations  for 
corrective  action  to  the  extent  the  review  discloses  difficulties  in 
obtaining  the  data.  The  report  is  due  not  later  than  six  months 
after  the  date  of  enactment. 

VA  does  not  oppose  this  provision.  However,  we  do  recommend 
that  the  report  be  incorporated  into  the  existing  survey  process, 
and  that  the  due  date  for  the  report  be  no  sooner  than  six  months 
after  implementation  so  that  the  effects  of  implementation  may  be 
included  in  the  report. 

Pay  Compression  Report 

Section  6(f)  would  amend  section  7451(g)  to  add  a  new  paragraph 
(9)  which  would  require  that  the  report  on  VA's  exercise  of  the  lo- 
cality-based nurse  pay  system  authorities  include  a  section  on  pay 
compression.  The  amendment  would  require  that  the  following  in- 
formation be  included  in  the  report:  the  number  of  nurses,  by  facil- 
ity and  position,  on  pay  retention  at  the  top  step  of  the  grade,  and 
whether  an  extension  of  the  pay  grades  for  such  employees  was  re- 
quested and,  if  so,  whether  the  request  was  granted  or  denied. 

VA  does  not  oppose  this  provision's  enactment. 

Effective  Date 

Section  6(g)  would  set  the  first  pay  period  beginning  on  or  after 
April  1,  1993,  or  six  months  after  the  date  of  enactment,  whichever 
is  later,  as  the  effective  date  for  the  nurse  locality  pay  system 
changes.  VA  does  not  oppose  enactment  of  this  provision. 

Smoking  in  VA  Medical  Facilities 

Section  7  would  grant  each  veteran  who  is  a  patient  or  resident 
in  a  facility  of  the  Department  of  Veterans  Affairs  the  right  (con- 
sistent with  medical  requirements  and  limitations)  to  purchase  and 
use  tobacco  products.  The  provision  requires  the  Secretary  of  Vet- 
erans Affairs  to  ensure  that  each  facility  with  a  commissary  or 
canteen  make  tobacco  products  available  and  provide  each  patient 
or  resident  access  to  the  commissary  or  canteen;  and  that  facilities 
maintain  a  suitable  indoor  patient  smoking  area  and  provide  access 
to  that  area  for  patients  or  residents  who  desire  to  use  tobacco 
products. 

Active  smoking  is  responsible  for  more  than  one  of  every  six 
deaths  in  the  United  States  and  remains  the  single  most  prevent- 
able cause  of  death  in  the  country.  Over  the  past  fifteen  year,  an 
impressive  aggregate  of  data  has  been  accumulated  to  support  the 
conclusion  that  environmental  smoke  or  passive  smoking  is  also 
hazardous  to  the  health  of  non-smokers.  Documentation  shows  that 
there  is  no  safe  level  of  environmental  smoke,  and  that  it  is  not 
really  possible  to  engineer  the  smoke  out  of  indoor  designated 
smoking  areas. 
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To  address  this  problem,  the  Chief  Medical  Director  implemented 
a  smoke-free  policy  in  all  medical  centers  and  outpatient  clinics. 
The  goal  of  this  policy  is  to  remove  the  dangers  of  environmental 
or  second  hand  smoke  from  those  patients  who  do  not  smoke  or 
who  have  medical  problems  that  are  worsened  by  exposure  to 
smoke.  The  policy  does  recognize,  however,  that  smoking  is  addict- 
ive, and  therefore  it  does  contain  some  exceptions  to  the  general 
ban  on  smoking.  This  VA  policy  is  consistent  with  the  policies  re- 
quired by  the  Joint  Commission  on  Accreditation  of  Healthcare  Or- 
ganizations (JCAHO),  that  all  accredited  hospitals  disseminate  and 
enforce  a  hospital-wide  no-smoking  policy. 

In  view  of  the  fact  that  this  provision  is  in  opposition  to  the  VA 
and  JCAHO  smoke-free  policies,  we  strongly  oppose  this  provision's 
enactment. 

We  initially  estimate  that  the  cost  to  the  Department  of  Veter- 
ans Affairs  of  enacting  this  provision  would  be  $12,620,000. 

The  Office  of  Management  and  Budget  advises  that  there  is  no 
objection  from  the  standpoint  of  the  Administration's  program  to 
the  submission  of  this  report  on  H.R.  5192  to  the  Congress. 
Sincerely, 

Edward  J.  Derwinski. 
Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italics, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

TITLE  38,  UNITED  STATES  CODE 

******* 

PART  II— GENERAL  BENEFITS 

******* 

CHAPTER  17— HOSPITAL,  NURSING  HOME,  DOMICILIARY, 
AND  MEDICAL  CARE 

******* 

SUBCHAPTER  II— HOSPITAL,  NURSING  HOME  OR 
DOMICILIARY  CARE  AND  MEDICAL  TREATMENT 

******* 

§  1718.  Therapeutic  and  rehabilitative  activities 

(a)  *  *  * 

******* 

[(f)(1)  Neither  a  veteran's  participation  in  an  activity  carried  out 
under  this  section  nor  a  veteran's  receipt  of  a  distribution  as  a 
result  of  such  participation  may  be  considered  as  a  basis  for  the 
denial  or  discontinuance  of  a  rating  of  total  disability  for  purposes 
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of  compensation  or  pension  based  on  the  veteran's  inability  to 
secure  or  follow  a  substantially  gainful  occupation  as  a  result  of 
disability. 

[(2)  A  distribution  of  funds  made  under  this  section  shall  be  con- 
sidered for  purposes  of  chapter  15  of  this  title  to  be  a  donation 
from  a  public  or  private  relief  or  welfare  organization.] 

(f)(1)  The  Secretary  may  not  consider  any  of  the  matters  stated  in 
paragraph  (2)  as  a  basis  for  the  denial  or  discontinuance  of  a  rating 
of  total  disability  for  purposes  of  compensation  or  pension  based  on 
the  veterans  inability  to  secure  or  follow  a  substantially  gainful  oc- 
cupation as  a  result  of  disability. 

(2)  Paragraph  (1)  applies  to  the  following: 

(A)  A  veterans  participating  in  an  activity  carried  out  under 
this  section. 

(B)  A  veteran 's  receipt  of  a  distribution  as  a  result  of  partici- 
pation in  an  activity  carried  out  under  this  section. 

(C)  A  veterans  participation  in  a  program  of  rehabilitative 
services  that  (i)  is  provided  as  part  of  the  veterans  care  fur- 
nished by  a  State  home  and  (ii)  is  approved  by  the  Secretary  as 
conforming  appropriately  to  standards  for  activities  carried  out 
under  this  section. 

(D)  A  veterans  receipt  of  payment  as  a  result  of  participation 
in  a  program  described  in  subparagraph  (C). 

(3)  A  distribution  of  funds  made  under  this  section  and  a  pay- 
ment made  to  a  veteran  under  a  program  of  rehabilitative  services 
described  in  paragraph  (2)(C)  shall  be  considered  for  the  purposes  of 
chapter  15  of  this  title  to  be  a  donation  from  a  public  or  private 
relief  or  welfare  organization. 

******* 

§  1720B.  Respite  care 

(a)  *  *  * 

******* 

[(c)  The  authority  provided  by  this  section  terminates  on  Sep- 
tember 30,  1992J 

******* 

SUBCHAPTER  III— MISCELLANEOUS  PROVISIONS  RELATING 
TO  HOSPITAL  AND  NURSING  HOME  CARE  AND  MEDICAL 
TREATMENT  OF  VETERANS 

*  *  *  *  *  *  * 

§  1729.  Recovery  by  the  United  States  of  the  cost  of  certain  care 
and  services 

(a)(1)  Subject  to  the  provisions  of  this  section,  in  any  case  in 
which  a  [veteran]  VA  beneficiary  is  furnished  care  or  services 
under  this  chapter  for  a  non-service-connected  disability  described 
in  paragraph  (2)  of  this  subsection,  the  United  States  has  the  right 
to  recover  or  collect  the  reasonable  cost  of  such  care  or  services  (as 
determined  by  the  Secretary)  from  a  third  party  to  the  extent  that 
the  [veteran]  VA  beneficiary  (or  the  provider  of  the  care  or  serv- 
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ices)  would  be  eligible  to  receive  payment  for  such  care  or  services 
from  such  third  party  if  the  care  or  services  had  not  been  fur- 
nished by  a  department  or  agency  of  the  United  States. 

(2)  Paragraph  (1)  of  this  subsection  applies  to  a  non-service-con- 
nected disability — 

(A)  that  is  incurred  incident  to  the  [veteran's]  VA  benefi- 
ciary's employment  and  that  is  covered  under  a  workers'  com- 
pensation law  or  plan  that  provides  for  payment  for  the  cost  of 
health  care  and  services  provided  to  the  [veteran]  VA  benefi- 
ciary by  reason  of  the  disability; 

(B)  that  is  incurred  as  the  result  of  a  motor  vehicles  accident 
to  which  applies  a  State  law  that  requires  the  owners  or  opera- 
tors of  motor  vehicles  registered  in  that  State  to  have  in  force 
automobile  accident  reparations  insurance; 

(C)  that  is  incurred  as  the  result  of  a  crime  of  personal  vio- 
lence that  occurred  in  a  State,  or  a  political  subdivision  of  a 
State,  in  which  a  person  injured  as  the  result  of  such  a  crime 
is  entitled  to  receive  health  care  and  services  at  such  State's  or 
subdivision's  expense  for  personal  injuries  suffered  as  the 
result  of  such  crime; 

(D)  that  is  incurred  by  a  [veteran]  VA  beneficiary — 

(i)  who  does  not  have  a  service-connected  disability;  and 

(ii)  who  is  entitled  to  care  (or  payment  of  the  expense  of 
care)  under  a  health-plan  contract;  or 

(E)  for  which  care  and  services  are  furnished  before  October 
1,  1993,  under  this  chapter  to  a  [veteran]  VA  beneficiary 
who — 

(i)  has  a  service-connected  disability;  and 

(ii)  is  entitled  to  care  (or  payment  of  the  expenses  of 
care)  under  a  health-plan  contract. 

(3)  In  the  case  of  a  health-plan  contract  that  contains  a  require- 
ment for  payment  of  a  deductible  or  copayment  by  the 
[veteran]  VA  beneficiary — 

(A)  the  [veteran's]  VA  beneficiary's  not  having  paid  such 
deductible  or  copayment  with  respect  to  care  or  services  fur- 
nished under  this  chapter  shall  not  preclude  recovery  or  collec- 
tion under  this  section;  and 

(B)  the  amount  the  United  States  may  collect  or  recover 
under  this  section  shall  be  reduced  by  the  appropriate  deducti- 
ble or  copayment  amount,  or  both. 

(b)(1)  As  to  the  right  provided  in  subsection  (a)  of  this  section,  the 
United  States  shall  be  subrogated  to  any  right  or  claim  that  the 
[veteran]  VA  beneficiary  (or  the  [veteran's]  VA  beneficiary's 
personal  representative,  successor,  dependents,  or  survivors)  may 
have  against  a  third  party. 

(2)(A)  In  order  to  enforce  any  right  or  claim  to  which  the  United 
States  is  subrogated  under  paragraph  (1)  of  this  subsection,  the 
United  States  may  intervene  or  join  in  any  action  or  proceeding 
brought  by  the  [veteran]  VA  beneficiary  (or  the  [veteran's]  VA 
beneficiary's  personal  representative,  successor,  dependents,  or  sur- 
vivors) against  a  third  party. 

(B)  The  United  States  may  institute  and  prosecute  legal  proceed- 
ings against  the  third  party  if — 
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(i)  an  action  or  proceeding  described  in  subparagraph  (A)  of 
this  paragraph  is  not  begun  within  180  days  after  the  first  day 
on  which  care  or  services  for  which  recovery  is  sought  are  fur- 
nished to  the  [veteran]  VA  beneficiary  by  the  Secretary 
under  this  chapter; 

(ii)  the  United  States  has  sent  written  notice  by  certified 
mail  to  the  [veteran]  VA  beneficiary  at  the  [veteran's]  VA 
beneficiary's  last-known  address  (or  to  the  [veteran's]  VA 
beneficiary's  personal  representative  or  successor)  of  the  inten- 
tion of  the  United  States  to  institute  such  legal  proceedings; 
and 

(iii)  a  period  of  60  days  has  passed  following  the  mailing  of 
such  notice. 

******* 

(e)  A  [veteran]  VA  beneficiary  eligible  for  care  or  services 
under  this  chapter — 

(1)  may  not  be  denied  such  care  or  services  by  reason  of  this 
section;  and 

******* 

(g)  (1)  *  *  * 

******* 

(3)  Sums  in  the  Fund  shall  be  available  to  the  Secretary  for  the 
following: 

(A)  *  *  * 

******* 

(C)  Payments  for  (i)  the  purchase  of  needed  medical  equip- 
ment, and  (ii)  such  other  purposes  as  may  be  specifically  author- 
ized by  law. 

******* 

(4)  Not  later  than  January  1  of  each  year,  there  shall  be  deposit- 
ed into  the  Treasury  as  miscellaneous  receipts  an  amount  equal  to 
the  amount  of  the  unobligated  balance  remaining  in  the  Fund  at 
the  close  of  business  on  September  30  of  the  preceding  year  minus 
any  part  of  such  balance  that  the  Secretary  determines  is  neces- 
sary in  order  to  enable  the  Secretary  to  defray,  during  the  fiscal 
year  in  which  the  deposit  is  made,  the  expenses,  payments,  and 
costs  described  in  paragraph  (3).  This  paragraph  shall  not  apply 
with  respect  to  balances  in  the  Fund  on  September  30  for  any  fiscal 
year  after  fiscal  year  1995. 

(5)  The  Secretary  shall  prescribe  regulations  for  the  allocation  to 
the  medical  centers  of  the  Department  of  funds  for  the  purposes  of 
paragraph  (3)(C).  Those  regulations  shall  be  designed  to  provide  in- 
centives to  directors  of  medical  centers  to  increase  the  recoveries  and 
collections  under  this  section  by  requiring  that  20  percent  of  those 
funds  be  made  available  directly  to  the  medical  centers  at  which 
such  recoveries  and  collections  have  been  at  above  average  levels. 
The  remaining  80  percent  of  those  funds  shall  be  allocated  as  the 
Secretary  considers  appropriate. 

(h)  (1)  Subject  to  paragraph  (3)  of  this  subsection,  the  Secretary 
shall  make  available  medical  records  of  a  [veteran]  VA  benefici- 
ary described  in  paragraph  (2)  of  this  subsection  for  inspection  and 
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review  by  representatives  of  the  third  party  concerned  for  the  sole 
purpose  of  permitting  the  third  party  to  verify — 

(A)  that  the  care  or  services  for  which  recovery  or  collection 
is  sought  were  furnished  to  the  [veteran]  VA  beneficiary;  and 

(B)  that  the  provision  of  such  care  or  services  to  the  [veter- 
ans] VA  beneficiary  meets  the  criteria  generally  applicable 
under  the  health-plan  contract  involved. 

(2)  A  [veteran]  VA  beneficiary  described  in  this  paragraph  is  a 
[veteran]  VA  beneficiary  who  is  a  beneficiary  of  a  health-plan 
contract  under  which  recovery  or  collection  is  sought  under  this 
section  from  the  third  party  concerned  for  the  cost  of  care  or  serv- 
ices furnished  to  the  [veteran]  VA  beneficiary. 

(i)  For  purposes  of  this  section — 

(1)(A)  The  term  '  'health-plan  contract"  means  an  insurance 
policy  or  contract,  medical  or  hospital  service  agreement,  mem- 
bership or  subscription  contract,  or  similar  arrangement,  in- 
cluding a  medicare  supplemental  insurance  policy,  under  which 
health  services  for  individuals  are  provided  or  the  expenses  of 
such  services  are  paid. 

(4)  The  term  "VA  beneficiary"  means  a  veteran  or  a  person 
eligible  for  care  under  section  1713  of  this  title. 

******* 

PART  V— BOARDS,  ADMINISTRATIONS,  AND 
SERVICES 

******* 

CHAPTER  73— VETERANS  HEALTH  ADMINISTRATION- 
ORGANIZATION  AND  FUNCTIONS 

******* 

SUBCHAPTER  II— GENERAL  AUTHORITY  AND 
ADMINISTRATION 

******* 

§  7314.  Geriatric  research,  education,  and  clinical  centers 

(a)  *  *  * 

******* 

(c)  The  Secretary  may  not  designate  a  health-care  facility  as  a  lo- 
cation for  a  center  under  subsection  (a)  unless  the  Secretary  has 
considered  the  recommendations  of  the  peer  review  panel  estab- 
lished under  subsection  (d)  and  (upon  the  recommendation  of  the 
Chief  Medical  Director)  determines  that  the  facility  has  (or  may 

reasonably  be  anticipated  to  develop)  each  of  the  following: 

(1)  *  *  * 

******* 


47 


(d)(1)  In  order  to  provide  advice  to  assist  the  Chief  Medical  Direc- 
tor and  the  Secretary  to  carry  out  their  responsibilities  under  this 
section,  the  Assistant  Chief  Medical  Director  described  in  section 
7306(b)  of  this  title  shall  establish  a  panel  to  assess  the  scientific 
and  clinical  merit  of  proposals  that  are  submitted  to  the  Secretary 
for  the  establishment  of  new  centers  under  this  section. 

(2)  The  membership  of  the  panel  shall  consist  of  experts  in  the 
fields  of  geriatric  and  gerontological  research,  education,  and  clini- 
cal care.  Members  of  the  panel  shall  serve  as  consultants  to  the  De- 
partment for  a  period  of  no  longer  than  six  months. 

(3)  The  panel  shall  review  each  proposal  submitted  to  the  panel  by 
the  Assistant  Chief  Medical  Director  and  shall  submit  its  views  on 
the  relative  scientific  and  clinical  merit  of  each  such  proposal  to  the 
Assistant  Chief  Medical  Director. 

(4)  The  panel  shall  not  be  subject  to  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

ftd)l(e)  Before  providing  funds  for  the  operation  of  any  such 
center  at  a  health-care  facility  other  than  a  health-care  facility  des- 
ignated under  subsection  (b)(1),  the  Secretary  shall  assure  that  the 
center  at  each  facility  designated  under  such  subsection  is  receiv- 
ing adequate  funding  to  enable  such  center  to  function  effectively 
in  the  areas  of  geriatric  research,  education,  and  clinical  activities. 

[(e)]  (f)  There  are  authorized  to  be  appropriated  such  sums  as 
may  be  necessary  for  the  support  of  the  research  and  education  ac- 
tivities of  the  centers  established  pursuant  to  subsection  (a).  The 
Chief  Medical  Director  shall  allocate  to  such  centers  from  other 
funds  appropriated  generally  for  the  Department  medical  care  ac- 
count and  medical  and  prosthetics  research  account,  as  appropri- 
ate, such  amounts  as  the  Chief  Medical  Director  determines  appro- 
priate. 

[(f)]  (g)  Activities  of  clinical  and  scientific  investigation  at  each 
center  established  under  subsection  (a)  shall  be  eligible  to  compete 
for  the  award  of  funding  from  funds  appropriated  for  the  Depart- 
ment medical  and  prosthetics  research  account  and  shall  receive 
priority  in  the  award  of  funding  from  such  account  insofar  as  funds 
are  awarded  to  projects  for  research  in  geriatrics  and  gerontology. 

******* 

CHAPTER  74— VETERANS  HEALTH  ADMINISTRATION- 
PERSONNEL 

******* 

SUBCHAPTER  I— APPOINTMENTS 

******* 

§  7404.  Grades  and  pay  scales 

(a)  *  *  * 

(b)  (1)  The  grades  for  positions  provided  for  in  paragraph  (1)  of 
section  7401  of  this  title  shall  be  as  follows.  The  annual  ranges  of 
rates  of  basic  pay  for  those  grades  shall  be  prescribed  from  time  to 
time  by  Executive  order  as  authorized  by  chapter  53  of  title  5  or  as 
otherwise  authorized  by  law: 
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PHYSICIAN  AND  DENTIST  SCHEDULE 

Director  grade. 
Executive  grade. 
Chief  grade. 
Senior  grade. 
Intermediate  grade. 
Full  grade. 
Associate  grade. 

NURSE  SCHEDULE 

Director  grade. 
Assistant  Director  grade. 
Senior  grade. 
Intermediate  grade. 
Entry  grade. 

CLINICAL  PODIATRIST  AND  OPTOMETRIST  SCHEDULE 

Chief  grade. 
Senior  grade. 
Intermediate  grade. 
Full  grade. 
Associate  grade. 

******* 

SUBCHAPTER  IV— PAY  FOR  NURSES  AND  OTHER  HEALTH- 
CARE PERSONNEL 

§  7451.  Nurses  and  other  health-care  personnel:  competitive  pay 

(a)  *  *  * 

(b)  The  Secretary  shall  maintain  the  [four]  grade  levels  for 
nurses  employed  by  the  Department  under  section  7401(1)  of  this 
title  as  specified  in  the  Nurse  Schedule  in  section  7404(b)  of  this 
title.  The  Secretary  shall,  pursuant  to  regulations  prescribed  to 
carry  out  this  subchapter,  establish  grades  for  other  covered  posi- 
tions as  the  Secretary  considers  appropriate. 

******* 

(g)  Not  later  than  December  1  of  1991,  1992,  and  1993,  the  Secre- 
tary shall  submit  to  the  Committees  on  Veterans'  Affairs  of  the 
Senate  and  House  of  Representatives  a  report  regarding  the  exer- 
cise of  the  authorities  provided  in  this  section  for  the  preceding 

fiscal  year.  Each  such  report  shall  include  the  following: 

(1)  *  *  * 

******* 

(9)  The  number  of  nurses,  shown  by  facility  and  by  covered 
position,  who  are  on  pay  retention  or  in  the  top  step  of  any 
grade  and,  with  respect  to  such  employees,  comprehensive  infor- 
mation, by  facility,  as  to  whether  an  extension  of  the  pay  grades 
was  sought  for  these  positions,  and  with  respect  to  each  such  re- 
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quest  for  extension,  whether  such  request  was  granted  or 
denied. 

******* 

§7452.  Nurses  and  other  health-care  personnel:  administration  of 
pay 

(a)(1)  *  *  * 

(2)  A  nurse  serving  in  a  head  nurse  position  shall  while  so  serv- 
ing receive  basic  pay  at  a  rate  two  step  increments  above  the  rate 
that  would  otherwise  be  applicable  to  the  nurse.  If  such  a  nurse  is 
in  the  highest  or  next-to-highest  step  for  that  nurse's  grade,  the 
preceding  sentence  shall  be  applied  by  extrapolation  to  create  addi- 
tional steps  only  for  the  purposes  of  this  paragraph.  The  limitation 
in  section  7451(c)(1)  of  this  title  shall  not  apply  with  respect  to  in- 
creased basic  pay  under  this  paragraph.  Notwithstanding  any  other 
provision  of  law  (other  than  section  7451(c)(2)  of  this  title),  the  Sec- 
retary may  adjust  the  rate  of  basic  pay  payable  to  a  nurse  serving  in 
the  chief  nurse  position  at  a  facility  so  as  to  be  a  rate  of  basic  pay 
greater  than  the  rate  otherwise  applicable  to  such  nurse,  but  not 
greater  than  the  rate  that  is  six  percent  greater  than  the  rate  of 
basic  pay  applicable  to  any  subordinate  nurse  at  the  facility. 

******* 

(e)  An  employee  in  a  covered  position  employed  under  section 
7401(1)  of  this  title  who  (without  a  break  in  employment)  transfers 
from  one  Department  health-care  facility  to  another  may  not  be  re- 
duced in  grade  or  step  within  grade  (except  pursuant  to  a  discipli- 
nary action  otherwise  authorized  by  law)  if  the  duties  of  the  posi- 
tion to  which  the  employee  transfers  are  similar  to  the  duties  of 
the  position  from  which  the  employee  transferred.  The  rate  of  basic 
pay  of  such  employee  shall  be  established  at  the  new  health-care 
facility  in  a  manner  consistent  with  the  practices  at  that  facility 
for  an  employee  of  that  grade  and  step  [.J  ,  except  that  in  the  case 
of  an  employee  whose  transfer  to  another  health-care  facility  is  at 
the  request  of  the  Secretary,  the  Secretary  may  provide  that  for  at 
least  the  first  year  following  such  transfer  the  employee  shall  be 
paid  at  a  rate  of  basic  pay  up  to  the  rate  applicable  to  such  employ- 
ee before  the  transfer,  if  the  Secretary  determines  that  such  rate  of 
pay  is  necessary  to  fill  the  position. 

******* 

CHAPTER  76— HEALTH  PROFESSIONALS  EDUCATIONAL 
ASSISTANCE  PROGRAM 

******* 


SUBCHAPTER  II— SCHOLARSHIP  PROGRAM 
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§  7618.  Expiration  of  program 

The  Secretary  may  not  furnish  scholarships  to  new  participants 
in  the  Scholarship  Program  after  September  30,  £199221994. 

******* 


PART  VI— ACQUISITION  AND  DISPOSITION  OF 

PROPERTY 

******* 


CHAPTER  81— ACQUISITION  AND  OPERATION  OF  HOSPI- 
TAL AND  DOMICILIARY  FACILITIES;  PROCUREMENT 
AND  SUPPLY 

******* 


SUBCHAPTER  III— STATE  HOME  FACILITIES  FOR  FURNISH- 
ING DOMICILIARY,  NURSING  HOME,  AND  HOSPITAL  CARE 

§  8133.  Authorization  of  appropriations 

(a)  There  are  hereby  authorized  to  be  appropriated  such  sums  as 
are  necessary  to  carry  out  this  subchapter  through  September  30, 
[1992]  1996.  Sums  appropriated  pursuant  to  this  section  shall  be 
used  for  making  grants  to  States  which  have  submitted,  and  have 
had  approved  by  the  Secretary,  applications  for  carrying  out  the 
purposes  and  meeting  the  requirements  of  this  subchapter. 

******* 


o 
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